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nted at I think in this connection of one of the greatest law 
nd well yers, and probably the greatest case winner of our day 
meient. the late John G. Johnson of Philadelphia. He was 
divided man of commanding physical presence and of an intel 
t greate1 lect equally robust Before appellate courts he ad 
hat dressed himself customarily to but a single point, ofter 
hat i speaking for not more than twenty minutes but witl 
the compelling force. When he had concluded it was diffi 
ely less cult for his adversary to persuade the court that ther 
t bat vas anything else worthy to be considered. This is the 
ix quintessence ol the advocate’s art 
6) Rejoice when the Court asks questions 
he And again I say unto you, rejoice! If the question 
oes nothing more it gives you assurance that the court 
not comatose and that you have awakened at least 
el estigial interest. Moreover a question affords you 
our only chance to penetrate the mind of the court, 
unless you are an expert in face reading, and to dispel 
i doubt as soon as it arises. This you should be able 
pressio1 do if you know your case and have a sound position. 
there the question warrants a negative answer, do not fence 
h lesser with it but respond with a bold thwertutnay—which for 
en as the benefit of the illiterate I may explain as a tern 
ress whicl used in ancient pleading to signify a downright No 


works While if the answer is in the affirmative or calls for a 


nt to “let concession the Court will be equally gratified to have 

ne hook the matter promptly disposed of. If you value your 

: ptati argumentative life do not evade or shuffle or postpone, 
e court may no matter how embarrassing the question may be or 

There minor how much it interrupts the thread of your argument. 

“m t defensive to a Nothing I should think would be more irritating to an 

B asion in inquiring court than to have refuge taken in the famil 


rgument { rsions iar evasion “IT am coming to that” and then to have 
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to be said about it. The need for an appellate process 
arises from the innate realization of mankind that the 
human intellect and human justice are frail at their best. 
It is therefore to measure one man’s mind 
against another in order to purge the final result, so far 
may be, of all passion, prejudice or infirmity. It 
is the effort to realize the maximum of justice in human 
relations; and to keep firm and stable the foundations 
There is no field 

of nobler usefulness for the lawyer. For him, who in 
the splendid words of Chancellor D’Aguesseau, belongs 


necessary 


as 
on which all ordered society rests. 


to an order “as old as the magistracy, as noble as virtue, 


as necessary as justice.” 

In a review which I wrote some years ago of Pro 
fessor Pound’s book on /nterpretations of Legal His 
tory I said of his ‘engineering interpretation’ that it 
represented the point of view which from the earliest 
lawyers had always held, and that, be 
cause they have always held it, they made their legal 
the great legal systems of the world. It 

hese lectures that Professor Pound 
agrees with this thesis. But there are some legal and 
political theorists who do not agree with it, and do not 
recognize the value of the lawyer’s work of social en 
gineering, This dissatisfaction is due, Professor Pound 
thinks, to the fact that the procedure of the Courts has 
lagged behind the needs of the day. The remedy, he 
rightly thinks, is not ‘a reversion to justice without 
law,’ but a readjustment of the machinery of justice 
so as to fit in with the needs of modern society. In 
support of this thesis Professor Pound emphasizes the 
things which the lawyers’ work of social engi 
neering has done in the past to promote civilization : 
It is idle to that law is futile deception, is 

a myth, is a superstition, when we see how the work 

of the Roman juris-consults, codified by 

Justinian in the sixth century, has served and serves 

today to adjust relations and order conduct in half of 


period Englis] 


system one of 
would seem from t 


great 


Say 


the world .Equally it is idle to make such asset 
tions wl we see how experience of the administra 
tion of justice in the King’s Courts in medieval 
England developed in the Courts in nine 


teenth-century England and America, could go round 
the world as the basis of a svstem of law for the Eng 
lish speaking pec yples. 

In fact the lawyers have been able to do these great 


ave been influenced 
philosophies of law and by logic, they have been taught 
l the illogical facts of con 


by them 
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crete cases to refuse to be mastered Chey 
have, in their treatment 
attitude which Burke in 


into theoretical forn 


of these philosophies, adopted 


his French Revolution put 


the 


are al 


The pretended rights of these theorists 
extremes; and in proportion as they are metaphys 
cally true, they are morally and politically false. The 
rights of men are in a sort of middle, incapable ot 
definition, but not impossible to be discerned; the 
rights en in governments are their advantages 
and the e often in balances between differences 
of good: in compromises sometimes between good 

nd ¢ ind sometimes, between evil and evil. Po- 
litical reason is a computing principle; adding. 

btracting, multiplying, and dividing, morally t 
metaphvsically or mathematically, true moral denom- 
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sought to double-cross his chief; he did not attempt 


tract « a rumentality to make his hobby-horse into a government policy ; he 
merce Phe uu ’ ntract is a did not seek to twist, pervert, devauch, or destroy his 
ide1 tercours n this government; he did not make the government either a 

ert ret weel nsurance liar or a cheat; he never used the government to serve 

re al nst ‘the perils of the his own selfish ends or ambitions; he had an apprecia 


man’s tion of what it meant to stand for tens of millions of 








lity V ew n Cravens people and did not seek to profit at their expense ; his 
)) 178 | ;: We uw tand that thi whole concern was the people’s interest; he was not a 
ears later 1 wall nsidered by hot-house sport or perversion, nurtured on fine spun 
ipreme Court n decided theories of government and property that have no place 
would not ng serie ecisions in American life; he was of and he represented, in 
e state leg en enacted in reliance thought and standards of life and morals, the common 
ind the lve the julga people; he believed literaily that “a public office is a 
1 new 1 tional inhibition on state public trust,” and he so ordered his life, private and 
n necessitat ustment of policy and official. I have known a lot of them. There are a few 
V e7 ! lodge County of them left. They are not generally of the new crop 
) 231 U.S. 49 | honor them for their faithfulness and sympathize 
indersta tat is it now with them for the trials and tribulations they have now 
and that 1 propost hange might to endure. 
ted t to t ( titution. If But to return: We are alarmed at the point the pan 
er were 1 tted to 1 people as a lerers urge for wishing a Federal jurisdiction to be set 
5 be safe; up; they call it “the scope of the investment activities” 
lefeat it of the insurance companies 
nm aay Present Insurance Leadership 
a ~ a me We policy holders do not know much about insur 
ici ance, but we do know that 1f the companies maintain 
Iders, ‘their ability to pay out to our beneficiaries, they must 
ial ‘our Make good investments, the very best; we do know 
“ha ow that by and large they have done so in the past and art 
: 1,, still doing so; we do know that in the past and now 
; ee ae We their judgment has been generally good and their dis 
ean iil F sad ag  ©Cretion as a rule wisely ex« rcised ; we do know that the 
beg sia a9 Rivas graeme officers of the company bear a fiduciary relationship 
ag fat no gm to us policy holders which presses upon them with far 
1 pt thcge 7 pt more weight and a far keener responsibility than it 
a litical would weigh upon any friend of absolutism in a gov 
ape 2 : vorst, ©rnment bureau ; they have acted as high minded public 
aadiie ails prot .2 servants We have full trust in our present official in 
8 surance staff. If we are satisfied, whose business else 
sit? We do not feel the need of outside and gratuitous 
Source of Proposal for Change protection. 
begin wit Iders at ‘inst bot! “Implications” from “Investment Activities” 
‘ ral regulatiot rai insurance be buse we So whenever any friend of absolutism begins to talk 
Met like not > from which the propa about the insurance company and “the scope of its 
fa 1S ng traditioned and alien reared jnyestment activities,” we policy holders are bound to 
up—tnell ul sympathizers—tO be just a bit nervous 
m I ha w just now are, as Our anxiety is reased when in addition to this 
ls the re ng t I n the earth general tl eme of the “scope of investment activities,” 
king up they also talk about “implications,” this word is theirs, 
speak Ol ; a ~ ls of not mine, which might be spelled out from other situa 
5 anter tions, such as the control by the great companies of 
€ same pla they use when they refer tremendous pools of capital and what the effect of the 
u gent pater Ae asonal le handling of these reservoirs might have upon the cap 
of tl Koyalist ital and security markets, and then how all this would 
he same pl er that t use when they react upon the national economy 
to tl little and Of course all this is sketchy, is a bit mysterious and 
sh to keep 11 ' | mean mn obscure, but it does sound ominous, because it clearly 
re than the redly I mean no less indicates that to their way of thinking the present situa 
We m , — oe tion and set-up should be changed. 
7 ina cera ae phstste ee The “Implications” of Control 
; When they talk vaguely and suspiciously of “the im 
Old Government Bureaucrat plications of control,” they can hardly have in mind a 
S ld word about mal-control, either dishonest or subversive to the gen 
old gover rat. I want to clear him’ eral welfare. On this point we policy holders feel s 
charg ( He was an honest, in- cure, because, as we understand it, the life insurance 
ous loyal nd self-effacing public companies, after a most searching and frequently hostile 
he never investigation, have not been charged with any such mal 
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Then, a lr erman has recently pointed out 

them, the u b tiie cratch of a pen, albeit decep 
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But we know that when the life insurance assets shal 





be covered into the Treasury, then we policy holders 
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Thus the issue to which our friends, the friends of 
absolutism, are forcing upon us is the adoption of the 
principles of the Civilian Codes where nothing is be- 
yond government which may step in and control and 
direct down to the last minutia. 


NRA Control 


An invasion of this sacred realm of human rights was 
attempted by a frontal attack seven years ago, when 
the NRA was set up, the NRA that in the language 
of the Revelator, “causeth all, both small and great, rich 
and poor, free and bond, to receive a mark in their right 
hand, or in their foreheads; and no man might buy or 
sell, save he that had the mark or the name of the 
beast, or the number of his name.” But NRA failed 
because it was set up under an alleged necessity that 
did not exist; it was conceived in falsehood. Industry 
escaped that trap largely because the trap was poor. 
Under that plan the courts could and did act notwith- 
standing the proponents of the plan are said to have 
aimed to keep the rightfulness and constitutionality of 
their cause away from the courts,—a course mighty 
near rebellion. At that time the real instrumentalities 
of control, the stocks and bonds of the companies re- 
mained in the hands of the private owners ; these could 
be voted and used as the best interests of the owners 
seemed to suggest; opposition to government could be 
effective. 


Control of Securities 


Now the attack is to be upon the flank and the rear. 
That control and domination of our whole economic 
life which NRA aimed at, and sought, but failed to 
‘get, is now to be made certain through a control of 
the stocks and bonds of the basic industries; the Gov- 
ernment is to secure these by confiscation or, if that 
be too harsh a term, by the appropriation of the assets 
of the life insurance companies, for these companies 
have, to be safe, already invested in the underlying se- 
curities of the underlying industries. Thus this control 
will reach, as I have already pointed out, every essential 
activity of the people ; and, again as I have stated, under 
this plan, there will be no courts and even no Congress 
to protect us. For once these securities or their pro- 
ceeds are covered into the Treasury of the United 
States, there will be no way to get any of these funds 
out of the Treasury except by a regular Congressional 
appropriation,—no way at least unless Congress abdi- 
cates or is thrown out. Industry can by this method be 
enslaved. And whenever communities or nations put 
themselves in a position where some one may, by the 
exercise of a recognized right, make them slaves, they 
are slaves. 

If there were no insurance companies in this coun- 
try, or if they were small and poor, or even if this were 
a question of establishing government insurance where 
no other insurance existed, the situation would not be 
so serious. In either of these events, there would be 
no great reservoirs of investments to be taken over, 
and played with by some operator, more or less the vic- 
tim of political expediency, but merely a question, as 
in the so-called Social Security Act, of the gradual con- 
tribution of funds to be immediately used to meet ex- 
penses of government. And as at opposite ends of the 
earth are the two situations. 


A Great Threat 


Gentlemen, it is not easy to conjure a greater poten- 
tial civic threat to our whole governmental, social, and 
economic system, than the regulation or absorption of 


the life insurance business by the Government ; it could 
be the beginning of dictatorship and despotism. 

Some one will say and say fairly, but you are assum- 
ing the worst possible men, driven by the lowest of civic 
morals, as the Government agents who would act as 
operators of these funds. 

I admit this frankly. But does all history hold an 
example of the existence of an unholy power which was 
not seized and used by some civic demon? 

Gentlemen, I ask your forgiveness for taking so much 
time to tell you things that you know far better than I. 
I do it (I say again) that you may know the lines along 
which we policy holders are thinking. 


Lincoln Forecasts Danger 


More than a hundred years ago Lincoln visioned a 
way in which could lie our downfall. He said: 

“But it may be asked, “Why suppose danger to our 
political institutions? Have we not preserved them for 
more than fifty years? And why may we not for fifty 
times as long?’ 

“We hope there is no sufficient reason. We hope all 
danger may be overcome ; but to conclude that no dan- 
ger may ever arise would itself be extremely dangerous. 
There are now, and will hereafter be, many causes, dan- 
gerous in their tendency, which have not existed hereto- 
fore, and which are not too insignificant to merit atten- 
tion. That our government should have been 
maintained in its original form, from its establishment 
until now, is not much to be wondered at. It had many 
props to support it through that period, which now are 
decayed and crumbled away. Through that period it 
was felt by all to be an undecided experiment ; now it is 
understood to be a successful one. Then, all that sought 
celebrity and fame and distinction expected to find them 
in the success of that experiment. Their all was staked 
upon it; their destiny was inseparably linked with it. 
Their ambition aspired to display before an admiring 
world a practical demonstration of the truth of a propo- 
sition which had hitherto been considered at best no bet- 
ter than problematical—namely, the capability of a peo- 
ple to govern themselves. If they succeeded they were 
to be immortalized ; their names were to be transferred 
to counties, and cities, and rivers, and mountains; and 
to be revered and sung, toasted through all time. If 
they failed, they were to be called knaves, and fools, and 
fanatics for a fleeting hour; then to sink and be forgot- 
ten. They succeeded. The experiment is successful, 
and thousands have won their deathless names in mak- 
ing it so. But the game is caught; and I believe it is 
true that with the catching end the pleasures of the 
chase. This field of glory is harvested, and the crop is 
already appropriated. But new reapers will arise, and 
they too will seek a field. It is to deny what the his- 
tory of the world tells us is true, to suppose that men of 
ambition and talents will not continue to spring up 
amongst us. And when they do, they will as naturally 
seek the gratification of their ruling passion as others 
have done before them. The question then is, Can that 
gratification be found in supporting and maintaining an 
edifice that has been erected by others? Most certainly 
it cannot. Many great and good men, sufficiently quali- 
fied for any task they would undertake, may ever be 
found whose ambition would aspire to nothing beyond a 
seat in Congress, a gubernatorial or a presidential 
chair ; but such belong not to the family of the lion, or 
the tribe of the eagle. What! Think you these places 
would satisfy an Alexander, a Caesar, or a Napoleon?’ 
Never! Towering genius disdains a beaten path. It 
seeks regions hitherto unexplored. It sees no distinc- 
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tion in adding story to story upon the monuments of 
fame erected to the memory of others. It denies that it 
is glory enough to serve under any chief. It scorns to 
tread in the footsteps of any predecessor, however illus- 
trious. It thirsts and burns for distinction; and if pos- 
sible, it will have it, whether at the expense of emanci- 
pating slaves or enslaving freemen. Is it unreasonable, 
then, to expect that some man possessed of the loftiest 
genius, coupled with ambition sufficient to push it to its 
utmost stretch, will at some time spring up among us? 
And when such an one does, it will require the people to 
be united with each other, attached to the government 
and laws, and generally intelligent, to successfully frus- 
trate his designs. 

“Distinction will be his paramount object, and al- 
though he would as willingly, perhaps more so, acquire 
it by doing good as harm, yet, that opportunity being 
past, and nothing left to be done in the way of building 
up, he would set boldly to the task of pulling down.” So 
spoke Lincoln. 


Destiny of America 


Gentlemen, ours is a great country in wealth and 
man power but it is an infinitely greater country in the 
material and cultural blessings it has brought to its citi- 


zens, and in the divine gifts of liberty and free institu- 
tions which a kind Providence has bestowed upon us. 
We must not lose these. God expects us to preserve 
them. 

I have a simple faith. It is that God Himself set up 
this Government of ours, that He inspired the writing 
of the Constitution, that His hand directed the setting 
up of this Government under the Constitution, that He 
set it up that we might be to the world an ensign of 
liberty and righteousness. My simple faith is that it is 
God’s will that we shall carry on as He set us up, los- 
ing nothing of our free agency, nothing of our liberties, 
nothing of our free institutions; that God expects this 
nation of ours to follow the commandment given by the 
Master on the Mount, near the shores of Galilee: “Let 
your light so shine before men, that they may see your 
good works, and glorify your Father which is in 
heaven” ; that it is God’s intent, that we following this 
plan, other nations shall see our blessings and our 
righteousness, and so be led along with us, not by blood 
and conquest, but by free conversion, until the whole 
world shall come to a unity of liberty and freedom, and 
corrupt men and enslaving governments shall be driven 
from the earth. God grant to us that day of noble 
triumph. 


Address of Hon. Joseph C. O’ Mahoney 


Y delay in arriving here made it possible for me 
M to listen to the very excellent address which has 

just now been made by Mr. Clark, who is also 
from the Rocky Mountain Region. I know how sin- 
cerely that address has been made. I know that it pro- 
ceeds from a depth of conviction which every person 
must honor and respect. I agree with him, to use the 
phrase which he himself used just a few moments ago, 
that it would be difficult to conjure up a greater threat 
to our free institutions than that which he described. 
Happily that threat has been merely conjured up; it 
does not exist. 

Based upon assumption and upon suspicion and upon 
the attribution to the Temporary National Economic 
Committee and the Securities and Exchange Commis- 
sion of ideas and concepts that were never entertained, 
it is indeed a picture to frighten the unwary. So I 
am happy that I have come to this meeting and to dis- 
cuss with you not only the problem of insurance and 
government but also to make a few allusions to the 
deep, widespread problem of business and government 
which lies at the root of all of our difficulties. 

Let me begin by making clear that neither the Tem- 
porary National Economic Committee nor any agency 
connected with it has ever recommended or suggested 
any legislation providing for. federal regulation of in- 
surance, and that in participating, at the invitation of 
your officers, in this symposium, I do not appear in 
any sense whatsoever as an advocate of federal regula- 
tion. 

It is necessary for me to make this disclaimer because 
the country has been filled with rumors and reports, 
ever since the beginning of the study of insurance by 
the Temporary National Economic Committee, that the 
secret and hidden purpose of the whole proceeding was 
to lay the basis for some new law or laws cutting down 
the present power and authority of the states. As Chair- 
man of the Temporary National Economic Committee, 
I have been obliged for more than a year to make de- 


nial of such purpose, but my voice, as evidenced this 
morning, has apparently never caught up with the 
rumors and I have no doubt that this symposium today 
is the result of the same current of misunderstanding 
which has attributed to this committee intentions it has 
never entertained. 

As long ago as November 14, 1939, I wrote a letter 
to be read at a meeting of the Massachusetts Insur- 
ance Society in which I stated explicitly that “there 
isn’t the slightest basis for the intimations appearing 
in certain insurance journals that the committee, or any 
member of its staff is promoting any scheme for gov- 
ernment competition with the insurance industry.” 

Before sending that letter to Commissioner George 
E. Allen, of the District of Columbia, who was speak- 
ing to the Insurance Society of Massachusetts, I laid 
the letter before Mr. Leon Henderson, who was then 
the representative of the SEC upon the Temporary 
National Economic Committee and before Mr. Gesell, 
who was the attorney selected by the SEC to conduct 
the inquiry, and asked them explicitly whether or not 
I was incorrectly representing the attitude of the TNEC 
or of the SEC as they understood it and both of them 
agreed with the statement which I then made, and I 
so said in the letter which was read to the Massa- 
chusetts Society. 

Denial in Senate 


On February 1, 1940, on the floor of the Senate, in 
answer to an inquiry directed to me by Senator Byrnes 
of South Carolina “as to whether or not the Committee 
intends to recommend to the Congress that legislation 
be enacted providing for federal supervision of insur- 
ance or for some agency of the Government going into 
the insurance business,” I stated explicitly, and I am 
quoting from the record: “I can say without reserva- 
tion or qualification of any kind that the Committee has 
never met to consider recommendations with respect 
to insurance and no member of the Committee has ever 
suggested to the chairman that either of the policies 
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which the Senator has just mentioned should be 
adopted or that any recommendation of that character 
should be made.” 

These are only two of many similar statements which 
I have made but because of the persistence of the re- 
ports, I venture once again to declare, in the clearest 
and most emphatic terms, that the Temporary National 
Economic Committee has never entertained any pro- 
posal and the Securities and Exchange Commission and 
none of its staff has ever presented to the committee, 
in public or in private, any suggestion for federal regu- 
lation of insurance, for the institution of any plan of 
Government competition with any branch of the insur- 
ance industry or for any law respecting the agency sys- 
tem of selling insurance, and now I may add, as a re- 
sult of what I have heard here this morning, or the 
establishment of any pool to take over the assets of 
the insurance companies or any suggestion of the faint- 
est kind looking toward that end. 

The interest of the Temporary National Economic 
Committee in the insurance industry has not proceeded 
from any desire to expand the power or authority of 
the Federal Government, but has resulted solely from 
its pursuance of the instructions which were laid upon 
it by the joint resolution which brought it into exist- 
ence, to make a full and complete study of the con- 
centration of economic power in and financial control 
over production and distribution of goods and services 
in order to determine the causes of such concentration 
and their effect upon competition. 

There never has been the slightest cause for any mis- 
understanding of this purpose because in the message 
of President Roosevelt presented to Congress on April 
29, 1938, urging this economic study, in the joint reso- 
lution which set up the Committee and in repeated state- 
ments by the chairman of the Committee, it has been 
made clear over and over again that the primary objec- 
tive of the whole proceeding is the stimulation of our 
traditional system of free, private enterprise. Never 
was there greater need in the history of civilization than 
there is now for united action in defense of the system 
of private enterprise because it has never stood in greater 
danger than it stands now. With the leaders of the 
totalitarian states declaring their purpose to destroy 
both democracy and capitalism in words that cannot 
be misunderstood and by actions that are even more 
convincing, with practically all of Europe already sub- 
jected to their theory of political and economic govern- 
ment and with Great Britain beaten almost to its knees, 
certainly it must be clear to us that we cannot permit 
ourselves to give way to emotional misunderstanding 
or, I might even say, misrepresentation of the purposes 
of any agency or official of our Government with re- 
spect to the fundamentals of human freedom and the 
protection of free enterprise. 


Free, Private Enterprise 


I take the liberty, therefore, in this distinguished 
company of lawyers, to point out the specific proof of 
my statement that in its conception and in its whole 
procedure the Temporary National Economic Commit- 
tee has devoted itself to the defense of free enterprise 
because I want no one to go out of this meeting with- 
out knowlédge of this most important and fundamental 
fact. 

Sometimes our capacity to understand facts and to 
see reality is inhibited and beclouded by subjective 
developments over which we have no control. I re- 
member very well when I was a student at Columbia 





University in New York City, studying logic and 
philosophy, having an illustration from the instructor 
in my class who took us one day to the bank of the 
Hudson River. We were on the Manhattan side, and 
he pointed across the river to the other side and there, 
far away in the distance, was an animal, and he asked 
us to determine what that animal was. Some thought 
it was a bull and some a cow and some a horse. What 
we saw was the image that was created in our mind 
through the ability of our eyes to penetrate the distance 
between. We might have seen some horrid beast con- 
jured up, to use the expression that was used this 
morning, by suspicion and assumption when, instead 
of a horrid beast, it was in fact a meek cow upon the 
other side of the river. 

So I am calling your attention today to the words 
of President Roosevelt, cognizant of the fact that some 
there are who will not and cannot understand the impli- 
cation of the words, perhaps because they choose not 
to, but in his message of April 29, 1938, urging an in- 
vestigation of the concentration of economic power, 
President Roosevelt left no doubt of his purpose: “If 
you believe with me,” said he, “in private initiative, 
you must acknowledge the right of well-managed small 
business to expect to make reasonable profits.” And 
again he said: “But generally over the field of indus- 
try and finance we must revive and strengthen com- 
petition if we wish to preserve and make workable our 
traditional system of free, private enterprise.” 

I could quote many other extracts from this execu- 
tive message but will content myself with the following 
sentence from the President’s concluding description of 
the fundamental purpose of the study he was then rec- 
ommending : “It is a program to preserve private enter- 
prise for profit by keeping it free enough to be able to 
utilize all our resources of capital and labor at a profit.” 

As already indicated, the resolution which created 
the Committee placed special emphasis upon the neces- 
sity of maintaining competition or, in other words, pri- 
vate enterprise, and finally, as Chairman of the Com- 
mittee, I have never lost an opportunity to state over 
and over again my deep conviction that the solution of 
the economic troubles of our people and of the world 
does not lie along the road of expanding Government 
activity or Government control over private enterprise, 
but upon the reduction of such control to a minimum and 
upon the stimulation and encouragement of free enter- 
prise on the part of all our people. 


A. B. A. Committee Recommends Regulation! 


How does it come, therefore, that there should be 
so ae a misunderstanding both of the purposes 
of this Committee and of the problem that confronts 
the world? A discussion of insurance and insurance 
law affords a convenient opportunity for suggesting 
the answer and I welcome the chance to participate 
here today. There could be no more appropriate forum 
in which to develop the subject than this, because, curi- 
ously enough, while the Temporary National Economic 
Committee has never suggested federal regulation of 
insurance, the American Bar Association Committee on 
Insurance Law has definitely done so and in times past 
it has been at great pains to prove that the business of 
insurance is in fact a part of interstate commerce and 
should be regarded as within the regulatory power of 
the federal Congress. ; 

In 1905 the predecessors of the gentlemen who make 
up this Section on Insurance Law of the American 
Bar Association to whom I am now speaking, con- 
cluded a very exhaustive report with this clear declara- 
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tion, and I am now quoting from the Report*of the 
Insurance Committee of the American Bar Association : 

“Your committee therefore recommend : 

“1. Legislation by Congress providing for the super- 
vision of insurance. 

“2. The repeal of all valued policy laws. 

“3. A uniform fire policy, the terms of which shall 
be specifically defined. 

“4. The repeal of all retaliatory tax laws.” 

And observe this fifth recommendation ! 

“5. Stricter incorporation laws in the several states 
as they affect the creation of insurance companies ; and 
a federal statute prohibiting the use of the mails to 
all persons, associations or corporations transacting the 
business of insurance in disregard of state or federal 
regulations.” 

That, gentlemen of the Insurance Section of the 
American Bar Association, was the recommendation of 
your predecessors. You will find it set forth in Vol- 
ume XXVIII of the Reports of the American Bar Asso- 
ciation and I quoted from page 516. You will find there 
a very able, intelligent, and logical legal discussion in- 
tending to prove that the insurance business has become 
a national business and that since it is a national busi- 
ness, it ought to be subjected to national regulation 
rather than to local regulation. 

If this recommendation had proceeded from any mem- 
ber of the Securities and Exchange Commission or of 
the Temporary National Economic Committee instead 
of from the American Bar Association, I shudder to 
think of the charges that would be leveled at our heads. 

But your predecessors were not alone in this posi- 
tion. The truth is that every specific suggestion for 
the expansion of federal power over the insurance busi- 
ness with which I am familiar has proceeded either from 
members of the Bar Association, individually or col- 
lectively, or from the insurance companies themselves. 
In the Insurance Blue Book published in 1877 from 
the offices of The Insurance Monitor and The Insurance 
Law Journal at 176 Broadway, New York City, I find 
on page 32 the following interesting bit of history: 

“The natural result of Federal success (in the Civil 
War) was the centralization of governmental authority. 
... Not alone was the concentration of power at Wash- 
ington shown in political acts, in the control of the 
conquered territory, and the management of the na- 
tional finances, but in the jurisdiction assumed by the 
Federal courts, and the whole spirit of their decisions. 
.. . It is no wonder that, under such circumstances, 
the attention of the agency companies was turned to 
Washington for protection against the aggressive acts 
of hostile legislatures. Relief from this source was 
strongly agitated during 1865 and 1866. In Novem- 
ber, 1865, the companies’’—listen to this historical re- 
port from the Insurance Blue Book!—“appointed a 
committee to draft a suitable national law and secure its 
passage by Congress. . . . An act was prepared, ac- 
cordingly, providing for the appointment of an Insur- 
ance Commissioner by the President and the establish- 
ment” (mirabile dictu!) “of a Bureau at Washington, 
where all deposits, fees, and other expenses of agency 
companies were to be exclusively paid, and their re- 
turns made for all other than local business.” 

The proposed bill was not enacted, but the effort 
of insurance companies to secure federal regulation of 
insurance did not end. In 1892 there was introduced 
into Congress another bill to provide for federal super- 
vision. The bill was drafted at the direction of John 
M. Pattison, President of the Union Central Life In- 
surance Company. Again in 1897 United States Sen- 


ator Orville H. Platte of Connecticut, a state which 
was the domicile then as now of some of the most im- 
portant insurance companies in the country, introduced 
in the Senate a federal control bill substantially in con- 
formity with the proposal of President Pattison of the 
Union Central and, curiously enough, the Supreme 
Court cases which are now cited by representatives of 
the insurance industry to deny the federal power over 
insurance were brought at the instance of insurance 
companies for the express purpose of escaping state 
regulation and substituting federal rule of insurance in 
its place. 

In order that there may be no misunderstanding of 
my own position, I want to say at this juncture that 
I would not give my support to any legislative pro- 
posal which would have the effect of weakening the 
power of the states in the field of insurance law or in- 
surance supervision, and when I cite these instances 
of the activity of insurance companies to broaden the 
federal power over insurance, I do it for the purpose 
of making clear the unfortunate confusion of thought 
and purpose which beclouds our present-day approach 
to the modern economic problem. 

From the very beginning of our history Americans 
have always sought to reduce government interference 
with the activity of the citizen to a minimum. It is a 
normal and proper attitude of mind, and one with which 
I completely agree, for the supremacy of the natural 
person is fundamental to our American way of life. 
As individuals we do not like to have the Govern- 
ment regulating or controlling what we do and as or- 
ganizations of individuals we feel exactly the same way. 
But as organizations grow in power and in wealth, the 
problem of Government in its relation to them becomes 
increasingly more difficult, for organizations always 
tend to subordinate the individual to the organization. 
The history of our Government establishes a clear 
parallel between the growth of the business organization 
and the growth of the federal establishment in Wash- 
ington. Precisely in the same degree that business or- 
ganizations become national rather than local in their 
scope, the federal law regulating business has been en- 
larged, and this did not begin in 1933. It has pro- 
ceeded at all periods, under all administrations, under 
all political parties, and without regard to any partisan 
argumentation or any personal or partisan political 
aspiration. 

Paul v. Virginia 

I doubt if a more illuminating decision upon the 
problems of government and business was ever written 
than that of Justice Field in the case of Paul v. Virginia 
(8 Wall. 168), the first of the Supreme Court tests 
initiated by the insurance companies for the purpose of 
escaping state regulation and establishing the principle 
that Congress has the power, under the commerce 
clause, to regulate insurance. It is not necessary for 
me to tell this audience that the State of Virginia had 
passed a law requiring insurance companies incorpo- 
rated in other states to make deposit with the Treasurer 
of Virginia of certain bonds before a license to do busi- 
ness would be issued; that Paul, an agent for certain 
New York companies, made application for his license, 
refused to deposit the bonds Res pramescae to engage in 
the business of selling insurance so as to provoke his 
own arrest and thus throw the question into the courts. 
The brief filed on behalf of the insurance companies in 
their attack upon state regulation was based upon three 
contentions : 

First, that a corporation created by the law of a state 
is q citizen within the meaning of the Constitution, 
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Second, that the constitutional power of Congress 
“to regulate commerce” does not exclude commerce car- 
ried on by corporations. 

Third, that the business of insurance is commerce 
and that it is not within the power of a state to pass 
any law regulating insurance carried on among the 
states, 

I need not here mention that Justice Field in this 
case ruled that a contract of insurance is a personal 
contract and does not constitute that intercourse among 
the states which constitutes the commerce over which 
Congress has jurisdiction. 

It is interesting to note, however, not only that this 
interpretation was rejected by counsel for the insurance 
companies, but that the Committee on Insurance of the 
American Bar Association in 1905 also argued that the 
business of insurance actually is interstate commerce, 
the decision of the Supreme Court of the United States 
to the contrary notwithstanding. The following quota- 
tion from the 1905 report of the American Bar Asso- 
ciation Committee on Insurance indicated this point of 
view : 

“In view of the fact that in England insurance is 
regulated by the Board of Trade; in France, by the 
Minister of Commerce; in Norway, by the Commer- 
cial Registrar; in Austria, by the Tribunal of Com- 
merce; and in the German Empire by the central gov- 
ernment, it is fair to affirm that insurance is commerce 
and has from the beginning been treated as such except 
in the cases in which the question has been incidentally 
discussed by the Supreme Court of the United States. 
It is, however, significant that the majority opinion in 
the Lottery Cases makes no reference whatever to the 
line of cases known as the Insurance Cases; and the 
reasonable deduction from this is that their authority 
has been weakened.” 

As lawyers, we all know how to make an argument 
to prove the point that we have in mind, nothwithstand- 
ing the facts that are before us. 

Returning, however, to the case of Paul v. Virginia, 
we find the insurance companies arguing that in the in- 
terests of efficiency the federal power should be su- 
preme— 

“It cannot be supposed,” says the brief, “that the 
Constitution—one of whose objects was to secure a 
more perfect Union—was intended to be less efficient 
in these respects than the Articles of Confederation 
had been. The defect in the article of the Confederation 
was not that it imposed too great restrictions upon the 
powers of the States, but that it was wholly without 
the protection and support of a supreme federal power.” 

Thus spoke the attorneys of the insurance companies 
in the greatest forum in the world, the greatest legal 
forum, the Supreme Court of the United States. 

This again was the tenor of the contention of the 
New York Life Insurance Company in the case which 
it brought to a decision in the October term of the 
Supreme Court in 1913 against Deer Lodge County, 
Montana (231 U. S. 495). In that case counsel for 
the insurance company, which included a representative 
of the “brains trust,” Dean Roscoe Pound of the Har- 
vard Law School, went to great length to prove that 
a tax levied by the Montana county on certain assets 
of the company was “illegal, unlawful and void for that 
said defendant was without jurisdiction to levy or col- 
lect said tax and the levy and collection thereof was 
and is a burden upon interstate commerce contrary to 
Section 8, Article I of the Constitution of the United 
States.” Seemingly nothing was left unsaid to support 
the contention that the business of insurance, as carried 





on by the New York Life Insurance Company in Mon- 
tana, was interstate commerce. Special emphasis was 
laid upon the allegation that all decisions were rendered 
in New York, that the authority of the Montana rep- 
resentative was strictly limited, that applications were 
received solely for the purpose of transmission to the 
home office and that the use of the United States mails 
was essential to practically every step in the transaction 
of the insurance business. 

Now, it is obvious that the little tax, a few hundred 
dollars, that was levied by the Montana county was 
not the objective that the New York Life Insurance 
Company was after. It was not seeking to avoid the 
payment of that small tax. It was seeking to escape 
state regulation and to establish the principle that the 
business of insurance is interstate commerce and should 
be subjected to federal control. 

In another case, New York Life Insurance Company 
v. Cravens (178 U. S. 389) the company pointed out 
that it is a mutual company and as such “was the 
administrator of a fund collected from its policyholders 
in different states and countries for their benefit” and 
it was pointed out not only that the modern business 
of life insurance had taken on a national and even an 
international character, but that when Paul v. Virginia 
was decided insurance was “to a great extent local.” 
The brief continued the argument saying, “The great 
and commanding organizations of the present day had 
hardly begun the amazing development which has made 
them the greatest associations of administrative trusts 
in the business world.” And for these reasons the in- 
surance companies over a period extending from 1868 
to 1913 have argued in the federal courts for federal 
supervision of insurance while they have promoted until 
as late as the early years of the present century the 
introduction in both houses of Congress of bills ex- 
panding the federal power over the insurance business. 

My purpose today, however, is not to play upon the 
change of attitude by insurance companies but to survey 
these cases and these arguments in an effort to discern 
the nature of the economic problem with which we are 
contending. It is because, in my opinion, the case of 
Paul v. Virginia is explicit upon this point that I re- 
gard it to be of primary importance, not so much upon 
the question of whether insurance is or is not com- 
merce within the meaning of the Federal Constitution, 
but because this case clearly defines the difference be- 
tween a citizen and a corporation. It was the conten- 
tion of the insurance companies at a time when state 
regulation was felt by them to be too onerous that cor- 
porations were citizens under the Constitution and thus 
entitled “to all Privileges and Immunities of Citizens 
in the several States.” In rejecting this argument, Jus- 
tice Field reasserted the principle the violation of which 
throughout the world has been the chief cause of the 
distress and disorder that afflicts our era, namely that 


. the citizen for whom the Declaration of Independence 


was written and for whom the Constitution was drafted 
is the natural citizen. 


Corporations Defined 


Every lawyer in America, well-grounded in the his- 
tory of his Government and in the development of our 
institutions, must know this to be the fact. I have been 
proud to find it written into the Declaration of Rights 
and the Constitution of the State of Wyoming, which 
declared in Article I, Section 33, that: 

“Corporations being creatures of the state endowed 
for the public good with a portion of its sovereign pow- 
ers must be subject to its control.” 
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That, gentlemen, is the historic and fundamental prin- 
ciple of Anglo-Saxon law. Our heritage down through 
the centuries, the heritage for which Great Britain is 
today fighting the fight of its life, is the principle that 
declares the human being superior to all forms of or- 
ganization, whether those forms are created for the 
purpose of carrying on business or for the purpose of 
carrying on government. 

We have lost sight of this distinction and have per- 
sisted in treating the corporation as though it were a 
natural person and extending to it the very privileges 
and immunities of citizenship which under the decision 
of the Supreme Court it does not possess. The result 
has been that with the constantly growing power of 
economic organizations which have spread their realms 
across state lines, across oceans and continents, the nat- 
ural person in the economic field has found himself out- 
matched and overpowered. 

I think the language of Justice Field in Paul v. Vir- 
ginia should be read over and over again by every 
legislator in America. Let me read it to you who have 
gathered here: 


“Now a grant of corporate existence is a grant of 
special privileges to the corporators, enabling them to 
act for certain designated purposes as a single individual, 
and exempting them (unless otherwise specially pro- 
vided) from individual liability. The corporation being 
the mere creation of local law, can have no legal exist- 
ence beyond the limits of the sovereignty where cre- 
ated. As said by this court in Bank of Augusta v. 
Earle, ‘It must dwell in the place of its creation, and 
cannot migrate to another sovereignty.’ The recogni- 
tion of its existence even by other States, and the en- 
forcement of its contracts made therein, depend purely 
upon the comity of those States—a comity which is 
never extended where the existence of the corporation 
or the exercise of its powers are prejudicial to their 
interests or repugnant to their policy. Having no ab- 
solute right of recognition in other States, but depend- 
ing for such recognition and the enforcement of its 
contracts upon their assent, it follows, as a matter of 
course, that such assent may be granted upon such ternis 
and conditions as those States may think proper to im- 
pose. They may exclude the foreign corporation en- 
tirely; they may restrict its business to particular locai- 
ities, or they may exact such security for the perform- 
ance of its contracts with their citizens as in their 
judgment will best promote the public interest. The 
whole matter rests in their discretion. 

“If, on the other hand, the provision of the Consti- 
tution could be construed to secure to citizens of each 
State in other States the peculiar privileges conferred 
by their laws, an extra-territorial operation would be 
given to local legislation utterly destructive of the in- 
dependence and the harmony of the States. At the 
present day corporations are multiplied to an almost in- 
definite extent. There is scarcely a business pursued 
requiring the expenditure of large capital, or the union 
of large numbers, that is not carried on by corpora- 
tions. It is not too much to say that the wealth and 
business of the country are to a great extent controlled 
by them. And if, when composed of citizens of one 
State, their corporate powers and franchises could be 
exercised in other States without restriction, it is easy 
to see that, with the advantages thus possessed, the most 
important business of those States would soon pass into 
their hands. The principal business of every State 
would, in fact, be controlled by corporations created 
by other States.” 


Thus spake the Supreme Court of the United States! 
The decision was prophetic. The condition Justice 
Field feared is now a reality. The principal business 
of every state in the Federal Union is today controlled 


by corporations created by other states, not by reason 
of any change of principle or of law but because under 
the law business has taken on an increasingly national 
scope. The new aspect of modern corporate business 
is national. Nay, more than that, a large portion of 
the business of the world is now controlled by such 
corporations and, in my opinion, it was precisely be- 
cause the statesmen and lawyers of Europe had com- 
pletely lost touch with their inherited social wisdom 
that the present world crisis is upon us. Political free- 
dom is being undermined because economic freedom 
has been endangered if not lost. The economic state, 
outgrowing the geographical boundaries of the political 
state, has had effects upon the economic life of the 
people which the political states have not been able 
successfully to regulate in the public interest because 
economic organization and political organization are 
wholly out of adjustment. The consequence has been 
the growth of the totalitarian or socialist states and the 
attack upon both capitalism and democracy which now 
threatens civilization itself. 

Do you remember the rise of Hitler? Do you re- 
member that when Germany was swept with danger of 
the Communist Revolution in Russia, the owners of 
property, the great corporate owners of property, seek- 
ing to protect themselves, as they thought, against the 
seizure of property by the Dictator Stalin, financed 
Adolf Hitler in his National Socialist attack upon the 
German Republic? And Herr Thyssen, the great in- 
dustrial and economic leader of Germany, the arch- 
exponent of what was called private property, was the 
man who contributed the money which led to the rise 
of Hitler. Page Mr. Thyssen today! Banished from 
Germany, fleeing indeed, because he knew if he stayed 
his destiny would be in a concentration camp. The 
totalitarian socialist state of Germany, financed by the 
big business of Germany, crushed the liberties of the 
people and the liberties of the businessmen who called 
it into existence. 

The rapid expansion of economic organization has 
been a world development to be noted here in America 
as well as in Europe. There is nothing hostile to the 
insurance industry or to those who are engaged in it 
in the fact that the studies of the Temporary National 
Economic Committee have demonstrated beyond cavil 
that a high degree of concentration of economic power 
and wealth exist in this industry. When this study 
began, Justice Douglas of the Supreme Court, then 
Chairman of the SEC, asserted that no policyholder 
need be concerned that the facts to be brought out in 
the testimony would in any way jeopardize the protec- 
tion which he counts upon and when the hearing was 
drawing to its conclusion, I made an opportunity to say 
that “I am personally satisfied that there is not a single 
responsible official of any of these companies who is 
not as sincerely interested in restoring and promoting 
economic prosperity in the United States as is any 
public official.” 

I repeat that statement today, and I am glad to be 
able to say to this group that nothing which was de- 
veloped in this study reflects in the slightest degree 
upon the integrity and ability and the patriotism of the 
men who direct the major insurance companies of the 
United States. 


State Laws Govern 


With respect to certain testimony that was produced 
to show that in the huge mutual companies policy- 
holders exercise no function, no real function, in the 
selection of their officers, I was careful to say, “So far 
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as any testimony produced before the Committee is 
concerned, all of these companies are operated in full 
compliance with the laws of the state by which char- 
tered and in which they operate.” 

Ours was not another Armstrong Committee such as 
was led by Chief Justice Hughes a generation ago to 
ferret out wrongdoing by insurance executives or to 
pillory the insurance industry, individually or collec- 
tively. Of course, in the case of the Armstrong Com- 
mittee, definite, specific charges had been made, a con- 
dition had become public which it was necessary for 
the State of New York to investigate, but there never 
has been a time when anything that this Committee 
has done took on any of the characteristics of that 
investigation, either in its initiation or in the manner 
in which it was carried on. Our study was solely a 
study to determine the facts with respect to the effect 
upon our economic system of the concentration of assets 
which now are controlled in the insurance business. 

It is known, for example, to every inhabitant of this 
country who is alive to conditions that the problem of 
small business is one of the most serious with which 
we have to deal. Of almost two and one-half million 
business units in the United States, more than 90 per 
cent have assets amounting to less than $250,000 each. 
In other words, the bulk of the business of America is 
small business, and I have no hesitation in saying to 
you here that big business cannot safely watch the de- 
terioration of small business because big business cannot 
exist without the tributary small business that feeds 
its prosperity. 

These small business units have difficulty in obtain- 
ing both credit and venture capital, and the insurance 
companies to whom, through the payment of premiums, 
the savings of the people flow, can be of little help to 
them. The directors of insurance companies are trus- 
tees and when they invest their company assets they 
must place those assets in investments which they re- 
gard to be sound and in which the investment of in- 
surance funds is permitted by law. They are not in- 
terested in providing venture capital and their size is 
so great that they are not interested in providing small 
loans which business requires. It is the securities of 
large industrial and commercial organizations or the 
securities of government that the administrators of in- 
surance company assets find the outlet for their funds 
and our study showed that as of December 31, 1938, 
the forty-nine largest legal reserve life insurance com- 
panies owned: 

11 per cent of the direct and guaranteed debt 
of the United States government ; 

9.9 per cent of all state, city and municipal and 
political subdivisional debt ; 

(I pause to mention here that if anybody in the Fed- 
eral Government had any thought of seizing the assets 
of the large companies, they would be seizing their own 
bonds, the bonds of the Federal Government, by which 
the Government continues to operate. ) 

These companies own: 

22.9 per cent of all railroad bonds ; 

22 per cent of the entire public utility debt ; 
15 per cent of the industrial debt ; 

11 per cent of all farm mortgages; 

14 per cent of all city mortgages. 

The savings of the little fellow, the flesh-and-blood 
citizen who makes up the nation, flow through the pay- 
ment of premiums into these large reservoirs of capital, 
and they constitute the resources upon which Govern- 
ment and business alike depend for their financial as- 
sistance, 


A striking thing, nothing wrong about it, that was 
developed at the hearing in one instance, was that these 
small premiums contributed by persons who have bought 
small policies upon their own lives, sometimes as small 
as $1,000, were paid into the company which financed 
the building of Rockefeller Center. In other words, the 
wealthiest family in America, if not the world, found 
recourse to the savings of the small citizen for the con- 
struction in the City of New York, in one of the great- 
est enterprises of real estate development that the world 
has ever seen. Again I say there is nothing to criti- 
cize in the transaction. It merely illustrates the very 
point of the whole study, that the savings of the peo- 
ple turned into this channel fall into this reservoir and 
then in turn become the resource from which invest- 
ment in business is to be made. 

In many instances city mortgages were taken out 
by large organizations, but for the most part the only 
recourse that individuals have had to the assets of the 
large companies is for rural mortgages and for policy 
loans. 

The assets of insurance companies increased in the 
period between 1910 and 1938, less than 30 years, from 
$3,867 ,000,000 to $27,755,000,000, or almost sevenfold, 
and the annual income of these companies today ex- 
ceeds $5,000,000,000, thus approximating the annual 
receipts of the Government of the United States itself, 
or, to put it in another way, the annual income of the 
life insurance companies today is greater than the total 
assets of the corporations less than 30 years ago. 

The striking fact is that the five largest life insurance 
companies own more than half of all insurance company 
assets. Of equal importance is the fact that 16 com- 
panies which are domiciled in New York and in New 
England hold 74.1 per cent of all insurance company 
assets. It is true that these assets are invested all over 
the country and premiums which are paid in by policy- 
holders in every state find their way back, in one way 
or another, into the individual states. Approximately 
21 states receive in investments more than they con- 
tribute by way of premiums, but these investments, for 
the most part, are Government bonds, railroad bonds, 
utilities, and other industrial bonds and stocks of what 
we call big business, mortgages, real estate and policy 
loans. 

Thus do we find in the economic story of the insur- 
ance companies the reflection of our economic condition. 
This study is not an argument for any particular form 
of legislation, it is not an argument for federal regula- 
tion, it is not an argument for taking over the insurance 
company assets, it is not an argument for Government 
competition with industry, because Government entry 
into such business would only be worse, no solution 
there. It is merely a part of the diagnosis of economic 
conditions or, in other words, the revelation of eco- 
nomic facts without which no sound judgment can 
be pronounced upon the question of state control or 
federal control of insurance or of any other industry. 
The significance goes much deeper. Indeed, it plumbs 
the very depths of our modern dilemma, for it has 
shown in a striking way the relation between the citi- 
zen as a natural person and the organizations which 
are created to serve the citizen and which ought to 
promote his individual and social welfare. 


Individual Prosperity First 


If there is one thing clear to me as a result of this 
study, it is a very simple fact which I am sure no one 
will deny, but which we seldom take time to consider, 
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namely, that the prosperity of any corporation or of 
any Government depends first, last and all the time 
upon the prosperity of the individual. The success of 
the insurance industry has been a result of the fact 
that the commodity which it has to sell is security and 
safety for the natural person. If the natural person is 
not safe and secure, if he is without property, if he is 
without employment, if he does not know where his 
next meal is coming from, he is a source of danger to 
both business and Government and the salvation of 
democratic organization depends entirely upon the de- 
gree to which economic and political organizations 
make it possible for natural persons to have jobs, to 
own property, to pursue their happiness in peace and 
security. 

There never has been a time in the history of our 
Government that this has not been the fundamental con- 
cept of our people, nor has there ever been a time since 
the Constitution was drafted that, as a nation, we have 
failed to place the interests of people first. In both 
sectors of our dual government, through the state leg- 
islatures and through the Federal Congress, we have 
pursued an undeviating course of legislation upon the 
principle that human rights come before property rights. 
We have tried to keep authority local because we all 
believe in the freedom of the individual, but when local 
authority has proved to be inadequate for the protec- 
tion of human rights, we have not hesitated to turn to 
federal authority for relief. 

The Congress of the United States has been reluctant 
to use the commerce power to impose rigid regulation 
upon the business activity of the citizen, either as an 
individual or in groups, and regulatory laws have been 
enacted only when abuses became so great that they 
could no longer go without a remedy. In the courts, 
as well as in the legislatures, we have preferred to keep 
our governmental functions as close to the people as 
possible. 

This explains decisions like Paul v. Virginia and 
New York Life Insurance Company v. Deer Lodge. 
In each instance a statute was being construed and the 
court was not oblivious of the fact that to invalidate 
the statute would mean to destroy a regulation in the 
public interest which the states had deemed it wise to 
impose in a field in which the Federal Government had 
not acted. The fact that the Federal Government does 
not exercise a power granted to it by the Constitution 
does not, of course, deprive the Federal Government 
of that power and the history of our business legisla- 
tion demonstrates conclusively that as business becomes 
more and more concentrated, as it becomes more and 
more national and international in its scope, the inev- 
itable result has been the expansion of the federal power. 
_We have seen the steady extension of this power 
since the Civil War keeping pace with the national 
growth of commerce and industry. We saw the Na- 
tional Bank Act in 1864 followed in due course by the 
Interstate Commerce Act, and every single argument 
that has been made in our day against every new bill, 
whether passed by Republican or Democratic admin- 
istration, for the regulation of national industry, was 
made against the bill sponsored by the Abraham Lin- 
coln administration for the national control of the es- 
tablishment of national banks. The argument was then 
made that to pass a National Banking Act meant the 
destruction of the personal liberty of the individual and 
of the sovereignty of the states. We saw the Inter- 
state Commerce Act in its turn followed by the Fed- 
eral Trade Commission Act, by the Packers and Stock- 


yards Act, which was signed, as I recall, by President 
Harding, by the Securities and Exchange Commission 
Act, the Radio Commission Act, and the like, each 
a direct result of a growing need for the protection of 
the individual in an increasingly complex economic 
world. Even today in the field of insurance there is, 
for example, no effective state power to regulate the 
sale of insurance by radio or the sale of insurance by 
mail. In these, as in many other instances, the expan- 
sion of business has followed in the wake of scientific 
progress. This illustrates how the adjustment of state 
power and federal power is constantly changing its 
forms and why it is difficult, if not impossible, to draw 
the line of demarcation anywhere in the field of com- 
merce between state power and federal power, and 
nowhere today do we find any political party which 
proposes to undo these acts. And let me interpolate 
here, lest there be any danger of misunderstanding, if 
there is any national business in the whole scope of 
our industrial and commercial system for which state 
regulation should be preserved, it seems to me it is the 
business of insurance because insurance deals with 
individuals, the contract is between the natural person 
and the organization, and the natural person ought to 
have the opportunity to take his recourse to the nearest 
governmental agency, the nearest sovereign agency, and 
that is the state. Therefore I say again that personally 
I would not support any law that would undertake to 
do away with state regulation of insurance, and there 
never has been suggested to me or to any member of 
the TNEC or to the committee as a whole any thought 
of doing away with state regulation or imposing federal 
supervision. 


T. N. E, C. Purpose 


The distinction, however, between state and federal 
power is not of any great importance so long as the 
Government, both state and nation, belongs to the peo- 
ple. The important distinction is the line which divides 
the rights of the individual from the collective power 
of groups of individuals, whether that collective power 
is exercised by business or by Government organiza- 
tions. When it is exercised oppressively or undemo- 
cratically by business organizations it takes on the 
vices of monopoly. When it is exercised arbitrarily 
by Government, it assumes the vices of tyranny. The 
mistake which is being made in the totalitarian states 
of Europe is the belief that only arbitrary government 
can furnish an antidote for the failure of large business 
organizations to provide social justice. Arbitrary gov- 
ernment is not the remedy for arbitrary economic power. 
It is not necessary to substitute collectivism in govern- 
ment, run by political dictators, for collectivism in busi- 
ness, run by economic despots. It is only necessary to 
learn how to adjust the huge economic power repre- 
sented in the modern corporation to the social needs 
of the natural person. The whole purpose and func- 
tion of the Temporary National Economic Committee 
has been to marshal the significant facts of our modern 
organized economy in order that the patriotic good sense 
of our leaders in business and in Government may as- 
sert itself in such a way as to preserve democracy and 
the right of private property, to keep people free and to 
keep business free and to guarantee to the natural per- 
sons who compose the population of America the pros- 
perity and happiness for the achievement of which we 
certainly have the resources if only we have the intel- 
ligence and the tolerance to use them for the benefit 
of all. Thus can we continue to make Government in 
America an instrument of liberty for all. 
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“The Attenuated Attorney Who Rang in the Associate Counsel’ 


By GeorGE ADE 
Illustrated by John T. McCutcheon 


studied until he was Bleary around the Eyes and 

as lean as a Razor-Back. He knew the Law 
from Soup to Nuts, but much learning had put him a 
little bit to the Willies. And his Size was against him. 
He lacked Bellows. 

He was an inconspicuous little Runt. When he stood 
up to Plead he came a trifle higher than the Chair. Of 
the 90 pounds he carried, about 45 were Gray Matter. 
He had Mental Merchandise to burn but no way of 
delivering it. 

When there was a Rally or some other Gabfest on the 
Bills, the Committee never asked him to make an Ad- 
dress. The Committee wanted a Wind-Jammer who 
could move the Leaves on a Tree 200 Feet distant. 
The dried-up Lawyer could write Great Stuff that 
would charm a Bird out of a Tree, but he did not have 
the Tubes to enable him to Spout. When he got up to 
Talk, it was all he could do to hear himself. The Juries 
used to go to sleep on him. He needed a Megaphone. 
And he had about as much Personal Magnetism as an 
Undertaker’s Assistant. 

The Runt lost many a Case because he could not Bark 
at the Jury and pound Holes in a Table. His Briefs 
had been greatly admired by the Supreme Court. Also 
it was known that he could draw up a copper-riveted 
Contract that would hold Water, but as a Pleader he 
was a Pickerel. 

At one time he had an Important Suit on Hand, and 
he was Worried, for he was opposed by a couple of liv- 
ing Gas Engines who could rare up and down in front 
of a yap Jury for further Orders. 

“T have the Law on my Side,” said the Runt. “Now 
if I were only Six-Feet- 
Two with a_ sole-leather 
Thorax, I could swing the 
Verdict.” 

While he was repining, 
in came a Friend of his 
Youth, named Jim, 

This Jim was a Book- 
Agent. He was as big as 
the Side of a House. He 
had a Voice that sounded 
as if it came up an Eleva- 
tor Shaft. When he folded 
his Arms and_ looked 
Solemn, he was a colossal 
Picture of Power in Re- 
pose. He wore a Plug Hat 
and a large Black Coat. 
Nature intended him for 
the U. S. Senate, but used 
up all the Material early in 
the job and failed to stock 
' the Brain Cavity. 

Jim had always been at 
the Foot of the Class in 
School. At the age of 40 


*Reprinted from ABA Jour- 
NAL, September, 1920. 
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he spelled Sure with an Sh and sank in a Heap when 
he tried to add 8 and 7. But he was a tall Success as a 
Book Pedler, because he learned his Piece and the 218 
pounds of Dignified Superiority did the Rest. 

Wherever he went, he commanded Respect. He could 
go into a strange Hotel and sit down at the Breakfast 
Table and say: “Please pass the syrup” in a Tone that 
had all the majestic Significance of an Official Utter- 
ance. He would sit there in silent Meditation. Those 
who sized up that elephantine Form and noted the 
Gravity of his Countenance and the fluted Wrinkles on 
his high Brow, imagined that he was pondering on the 
Immortality of the Soul. As a matter of fact, Jim was 
wondering whether he would take Ham or Bacon with 
his Eggs. 

Jim had the Bulk and the awe-inspiring Front. As 
long as he held to a Napoleonic Silence he could carry 
out the Bluff. Little Boys tip-toed when they came 
near him, and Maiden Ladies sighed for an intro- 
duction. Nothing but a Post-Mortem Examination 
would have shown Jim up in his True Light. The 
midget Lawyer looked up in Envy at his mastodonic 
Acquaintance and sighed. 

“Tf I could combine my Intellect with your Horse- 
Power, I would be the largest Dandelion in the Legal 
Pasture,” he said. 

Then a Happy Idea struck him amidships. 

“Jim, I want you to be my Associate Counsel,” he 
said. “I understand, of course, that you do not know 
the difference between a Caveat and a Caviar Sand- 
wich, but as long as you keep your Hair combed the 
way it is now and wear that Thoughtful Expression, 
you’re just as good as the whole Choate Family. I will 








“Your honor,” said Jim, “we are ready for trial.” 
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introduce you as an Eminent Attorney from the East. 
I will guard the Law Points and you will sit there and 
Dismay the Opposition by looking Wise.” 

So when the Case came up for Trial, the Runt led the 
august Jim into the Court Room and introduced him as 
Associate Counsel. A Murmur of Admiration ran 
throughout the Assemblage when Jim showed his Com- 
manding Figure, a Law Book under his Arm and a look 
of Heavy Responsibility on his Face: Old Atlas, who 
carries the Globe on his Shoulders, did not seem to be 
in it with this grand and gloomy Stranger. 

For two hours Jim had been rehearsing his Speech. 
He arose. 

“Your Honor,” he began. 

At the Sound of that Voice, a scared Silence fell upon 
the Court Room. It was like the Lower Octave of a 
Pipe Organ. 

“Your Honor,” said Jim, “we are ready for Trial.” 

The musical Rumble filled the Spacious Room and 
went echoing into the Corridors. The Sound beat out 
through the Open Windows and checked Traffic in the 
Street. It sang through the Telegraph Wires and lifted 
every drooping Flag. 

The Jurors turned Pale and began to quiver. Oppos- 


ing Counsel were as white as a Sheet. Their mute and 
frightened Faces seemed to ask, “What are we up 
against ?” 

Jim sat down and the Trial got under way. Whenever 
Jim got his Cue he arose and said, “Your Honor and 
Gentlemen of the Jury, I quite agree with my learned 
Colleague.” 

Then he would relapse and throw on a Socrates 
Frown and the Other Side would go all to Pieces. 
Every time Jim cleared his Throat, you could hear a 
Pin drop. There was no getting away from the domi- 
nating influence of the Master Mind. 

The Jury was out only 10 minutes. When the Ver- 
dict was rendered, the Runt, who had provided every- 
thing except the Air Pressure, was nearly trampled 
under foot ia the general Rush to Congratulate the dis- 
tinguished Attorney from the East. The I ittle Man 
gathered up his Books and did the customary Slink, 
while the False Alarm stood in awful Silence and per- 
mitted the Judge and others to shake him by the Hand. 

Moral: An Associate Counsel should weigh at least 
200 Pounds. 

—Copyright by George Ade. 
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A Judge Comes of Age, by John C. Knox, published 
by Charles Scribners’ Sons, New York. 

Judge Knox will soon have completed three times 
the twenty-one years which marks the attainment of 
manhood, but the title of his book connotes the fact that 
his life as a judge has only recently passed 21 years. 

But one reaches maturity as a judge more quickly 
than a child, for all the years of his boyhood and early 
youth, and the years of his professional study and ex- 
perience and the years of his responsibility in public 
office (here the Federal District Attorneyship) ripen 
and season his powers and it is not more than a pass- 
ing period of what he himself calls “buck fever” before 
he conquers his apprehension of inadequacy and be- 
comes a full grown judge equal to the emergencies 
which confront him. Soon the difficult tasks become 
easy and experience enables him to take all obstacles 
in his stride. A reviewer must say something about 


Judge Knox because in his book he says so little of. 


himself. 

All this preparation for the judicial office Judge 
Knox had. His father was a lawyer and as a boy he 
began to think of that as his chief desire. His practice 
at the bar of his native town led him by easy stages 
through the preliminary difficulties. Practice in New 
York broadened his experience. Service in the office 
of the United States District Attorney made him 
familiar with the litigation which later was to come 
before him as a Federal Judge. 

Now for the book itself. To the young lawyers it 
should be a treasure house. To read it is the best sub- 
stitute for experience. It was handed to one of our 
juniors who was busy with his first copyright case 
because it was believed it would help him to see how 
a judge’s mind works in those unusual cases. And so 
also it is to be regarded as to the many and varied cases 
of extraordinary importance and dramatic interest. 
No young lawyer should neglect the opportunities 
which this book affords to learn what is going on in 


the courts and how best to conduct that sort of work. 
It covers a really amazing field. 

Best of all the book is so forthright, so revealing 
and so modest and seemly that youth might find it a 
prophylaxis against one of the lesser faults to which 
youth sometimes falls victim. 

The older men of the law whether on the bench or 
at the bar may reap as much benefit from this book as 
the younger men for its scope is wider than the experi- 
ence of most men. 

Before I read this book I placed first among judicial 
autobiographies “Letters to Elizabeth,” written by 
Lord Shaw of Dunfermline, but now I place these two 
books side by side at the head of their class. 

Epcar B. ToLMaAN. 

Chicago. 


You Be the Judge, by Ernest Mortenson, with illus- 

trations by Alain. 1940. London, New York and 
Toronto: Longmans, Green. Pp. x, 451.—The title of 
this book gives little clue to its object and little hint of 
its merit. Its object is to give the layman a general 
idea of the principles of the law. Its merit is that it 
succeeds. Not since Blackstone undertook to give the 
young gentlemen of Oxford a knowledge of the laws 
of England has there been so effective an attempt to 
interest the layman in the law of the land. Not that 
this is a second Blackstone—doubtless the author him- 
self would he the first to disclaim any such pretension ; 
on Mr. Mortenson has set out to do he has done 
well. : 
A lawyer is disposed to greet with a smile of mere 
derision attempts to give the layman a smattering of 
law, but this volume is not to be dismissed in that 
fashion. To be sure, Mr. Mortenson has sugarcoated 
his presentation; but underneath the coating the doc- 
trine is sound. 

The book begins with the principles of tort, and 
shows how the courts apply them, especially to liability 
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for accident, thus enlisting the interest of the reader 
by a topic with which he cannot but feel some imme- 
diate concern. From this it proceeds to most of the 
other leading topics of the law, Property, Crime, Do- 
mestic Relations, Equity, Contracts, Bills and Notes, 
Insurance, Wills, Evidence. There is even a glimpse 
into Constitutional Law and International Law. 

Mr. Mortenson does a remarkable job in keeping 
his pages alive and entertaining. He shows by illus- 
tration how the principles work. He calls to his aid 
the popularity of quiz games, and closes each chapter 
with a lively quiz. Here the reader applies what he 
has learned to the decision of real controversies. He 
becomes the judge—hence the title of the book. 

An appendix gives suggestions for further reading. 
This is a well-seiected list of books for readers whose 
interest has been aroused to the point of real study 
of the law. 

Drawings and sketches adorn the text, a few serious, 
most merely comical. Who shall say that books about 
the law must be dull? The publishers have made an 
attractive volume. It would be a grand Christmas pres- 
ent for a law student, or indeed for anyone mentally 
alive. 

ArTHUR M. Brown. 

Boston, Massachusetts. 


The Judicial Power of the United States, by Robert 
Jennings Harris. 1940. Louisiana University Press. 
Pp. 238. This is a challenging examination of Federal 
judicial power. Its thesis is that all Federal judicial 
power, except that conferred by the Constitution upon 
the Supreme Court in the grant of original jurisdiction, 
is at the absolute disposal of Congress. Within this 
field Congress possesses plenary power to create or 
abolish inferior courts, to confer jurisdiction to the 
Constitutional limit or to narrow it to the vanishing 
point. Likewise it may without restraint regulate prac- 
tice procedure and define with particularity relief grant- 
able. 

In failing, as the author insists, to recognize this 
truth, the judges have been motivated by their desire 
to maintain a judicial oligarchy. The true faith he 
finds in Marshall. The beginning of the heresy that 
courts possess some inherent powers he attributes to 
“the apostolic Taney.” 

With the attitude of the courts as to moot cases, Pro- 


fessor Harris seems to be satisfied. “Courts do not sit | 


as pathologists to conduct autopsies on dead issues.” 
(p. 42.) With their refusal to perform non-judicial 
functions and to render advisory opinions he has less 
patience. He confines his specifications, however, to 
the charge of inconsistency. He agrees with Professor 
Albertsworth that the Supreme Court has exercised 
advisory functions in giving counsel and advice to Con- 
gress and its committees on legislation pertaining to the 
judiciary, in the advisory nature of judicial dissents, 
in obiter dicta advisory to congressional or state action, 
and in judicial construction to compel congressional or 
state action. “One of the most amazing advisory opin- 
ions of the members of the Court is the gratuitous opin- 
ion of Chief Justice Hughes in a letter to Senator 
Wheeler concerning Professor Corwin’s proposal that 
the court sit in divisions.” (p. 47 note.) Though it 
is not mentioned, no doubt the conference of Senior 
Circuit Judges would fall within the same condemna- 
tion. 

Tn dealing with the external limits of judicial power 


the severest strictures are reserved for the Court’s con- 
struction of the constitutional provision that jurisdic- 
tion exists only over “cases and controversies.” 

To permit the validity of legislation to be determined 
in injunction suits brought by stockholders against 
corporations “requires the imagination to picture tax- 
loving corporations rushing avidly to pay high corpo- 
rate taxes to the government against the interests and 
wishes of its shareholders.” (p. 19.) 

On the other hand the Court is charged with having 
emasculated the Federal Declaratory Judgment Act by 
the strictness of its requirement as to the existence of 
an actual controversy. “The federal declaratory judg- 
ment has, therefore, been completely futile as a means 
of preventing litigation in cases involving the validity 
of acts of Congress, and from the foregoing it is logical 
to assume that none will be issued except where an 
injunction would issue.” (p. 67.) 

Although he does not directly so state, according to 
Professor Harris the inefficiency of the Declaratory 
Judgment Act has been supplied by the court’s liberal- 
ized conception of property rights and the development 
of the injunctive process. “The total effect of the Jn- 
ternational News Service Case’ and Pennsylvania 
and Ohio v. West Virginia? was to vest in the Federal 
judiciary a boundless discretion to create new rights 
and enforce them by injunction without the self-im- 
posed limitation of an actual case or controversy.” (p. 
41.) 

It is this use of the injunction in the exercise of 
its equity jurisdiction that arouses Professor Harris’ 
greatest ire. Anathema to him are the arguments of 
those who insist “that the federal courts possess inher- 
ent equity jurisdiction and powers beyond the reach 
of legislative enactment.”’ (p. 112.) This he finds to 
be a strange metamorphosis of Justice Story’s theory 
that the Constitution places a moral obligation on 
Congress to create inferior federal courts and bestow 
upon them all of the federal judicial power not directly 
granted to the Supreme Court. His own view is that 
Congress can grant jurisdiction and at the same time 
circumscribe its exercise by denying the right to pass 
upon certain questions, such as the constitutionality of 
statutes, or prohibiting it from the granting of certain 
relief, such as the writ of injunction, or in any other 
way. 

The strongest illustration of inherent power he finds 
in the holdings of the Supreme Court that the admir- 
alty jurisdiction of the federal courts can not be im- 
pinged upon by legislation. Another instance empha- 
sized is Crowell v. Benson® in which it was held that 
a private litigant can not be precluded by the adverse 
finding of jurisdictional facts by an administrative 
tribunal from asserting in a court a claimed constitu- 
tional right and there having reviewed the facts upon 
which the claim was based. As indicative of the same 
attitude are listed the strict construction of the Johnson 
Act withholding from the federal courts the power to 
issue injunctions against state rate-making bodies 
“where a plain speedy and efficient remedy at law or 
in equity may be had in the courts of such state” and 
the granting under special circumstances of injunctions 
against the collection of taxes notwithstanding the 
statutory prohibition. 

Despite this, justification is found in the decisions 





1. International News Service v. The Associated Press, 248 
U. S. 215. 

2. 262 U. S. 553. 

5 wu: Ss. 
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for the author’s view that “the use of the ancillary writ 
of injunction may, therefore, be regulated by Congress 
even in cases where equity jurisdiction exists.” (p. 
128.) Indeed, it is asserted that “the Court has never 
held invalid any of the numerous restrictions imposed 
by Congress upon the exercise of equity powers.” (p. 
124.) Specifically the Court is credited with having 
respected the spirit of the Norris-LaGuardia Act abol- 
ishing injunctions in labor disputes except under care- 
fully specified conditions. Even here, however, a caveat 
is added: “Perhaps these decisions are but a reflection 
of an ephemeral attitude of a court chastened by a 
combination of election returns and a proposal to in- 
fuse it with a sufficient number of new members, a 
proposal that shocked the Court into what may be 
accurately called the Supreme Court revolution of 1938. 
If so, such attitude is probably destined to pass as soon 
as the lessons of chastisement are forgotten.” (pp. 143, 
144.) 

Naturally one who holds these views would deny to 
the courts the inherent power to vindicate their au- 
thority by punishment for contempt. Professor Har- 
ris’ view is that “the summary power of the courts to 
punish contempts, therefore, is not a power derived 
from immemorial usage but a power seized upon and 
developed by the courts themselves.” (p. 162.) In his 
view the Supreme Court has abandoned the spirit of 
the Act of 18314 which limited the power of the fed- 
eral courts to punish for contempt by summary process 
to misbehavior of persons in the presence of the court, 
“or so near thereto as to obstruct the administration 
of justice.” This abandonment he finds in the emphasis 
placed upon the inherent power to punish in such cases 
with consequent emancipation from the authority of 
Congress to regulate by requiring a trial by another 
tribunal or by jury. The power thus freed from Con- 
gressional regulation he insists has been extended be- 
yond all reasonable limits. Nor is he reconciled by 
judicial recognition of Congressional power to provide 
for trial by jury of criminal contempts which are also 
crimes. 

More objective is the discussion of the power of 
Congress to punish for contempt and of the question 
whether this power can be conferred upon administra- 
tive tribunals. However, as to the latter he expresses 
the view that “the antipathy of the Courts to adminis- 
trative tribunals as expressed in the furiously oracular 
intonements of Chief Justice Hughes indicates that such 
a step will not be taken soon.” (p. 180.) 

The least controversial and one of the most valuable 
chapters is an exposition of the functions of legislative 
courts. Especially keen is the analysis of the dual role 
played by the courts of the District of Columbia as 
both legislative and constitutional tribunals. 

In its qualities and defects this polemic is illustrative 
of a type of writing being currently done by certain 
highly articulate law school men. It should interest, but 
neither its conclusion nor its tone will commend it to 
representative lawyers. It is unfortunate that these 
members of the bar, whom Professor Harris summarily 
dismisses as “Olympians” and “worthies” who in 1937 
protested against “the proposal for judicial reform,” 
do not more frequently express their reasoned views 
upon subjects such as that treated in this volume. 

WALTER P. ARMSTRONG. 
Memphis, Tennessee. 





4. Stat. at Large 487; Judicial Code, Sec. 268. 


Model Ocean Bill of Lading, by Eberhard P. Deutsch. 
1940. Mobile: Privately printed. Pp. viii, 284. In 
the course of his professional work the author of this 
book had occasion to prepare for a steamship company 
in Alabama a form for a bill of lading, one which should 
cover the carriage of goods by sea in both foreign and 
coastwise commerce and afford a full measure of pro- 
tection to both shipper and carrier. He now gives to 
the maritime world a model form, in the hope that it 
may serve as the basis for a uniform contract of uni- 
versal adoption, a uniformity much to be desired. The 
book is in design a commentary upon this form, but it 
is much more than a mere discussion of the terms of a 
bill of lading. 

Mr. Deutsch makes no claim to an exhaustive trea- 
tise upon the law of carriage of goods by sea, but 
within the limits of its brevity his treatment of the 
subject is by no means inadequate. He discusses with 
simplicity and directness the nature of the contract be- 
tween the shipper and the carrier, writing for the lay- 
man quite as much as for the lawyer. Indeed he may 
be said to have had the layman predominantly in mind, 
the underwriter, the claim-agent, the shipper—the ship- 
per particularly. 

Prior to the Harter Act water carriers could stipu- 
late in the bill of lading against liability for their own 
negligence, even negligence in making their vessels sea- 
worthy. The Harter Act of 1893 restricted this free- 
dom, which had been greatly abused. It took from the 
carrier the right to stipulate against liability for failure 
to use due diligence to make its vessels seaworthy, or 
against failure properly to load, stow, carry, and de- 
liver the cargo. On the other hand, it exonerated the 
carrier, without need of stipulation, from liability for 
loss due to errors of navigation or in the management 
of the vessel, or from other causes beyond its control, 
if it had used due diligence to make the vessel sea- 
worthy. 

The Harter Act was salutary. It was approved by 
the maritime world, and led to a movement for the 
general adoption of its principles. This movement re- 
sulted in the Hague Rules of 1921. These, however, 
were left to the carriers to accept or reject as they 
pleased, and failed to achieve the end of uniformity. 
What was needed was compulsory compliance. By the 
Brussels Convention of 1924 the signatory nations 
agreed, by appropriate legislation to make the Hague 
Rules, somewhat revised in form, compulsory within 
their jurisdictions. In the United States this legislation, 
in 1936, took the form of the Carriage of Goods by Sea 
Act. This Act has as yet received little judicial con- 
sideration. It apparently broadens the carrier’s exemp- 
tion from liability for unseaworthiness attributable to 
lack of due diligence, limiting recovery to damages 
caused directly by the unseaworthiness. The Harter 
Act, as construed by the courts, made the carrier liable 
where there was lack of due diligence even though the 
unseaworthiness was in no way the cause of the damage. 

A bill of lading ordinarily provides for the particular 
statutes or maritime rules by which it is to be gov- 
erned. This provision of the bill is known as the clause 
paramount. This clause is the subject of the author's 
first chapter. He discusses the nature and extent of 
the carrier’s rights and liabilities under the Harter Act 

and under the Carriage of Goods by Sea Act. There is 
still left to the Harter Act, at the option of the carrier, 
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a certain field of operation, but Mr. Deutsch’s conclu- 
sion is that the clause paramount should provide that 
the Carriage of Goods by Sea Act should control, re- 
gardless of any option. 

The succeeding chapters deal with the law as to re- 
ceipt and condition of the cargo, voyage and deviation 
clauses (a highly technical topic, well expounded), 
liability for deck cargo, the valuation clause, the notice, 
claim, and time-for-suit clauses, the both-to-blame col- 
lision clause and finally the Jason clause. Under each 
of these headings Mr. Deutsch gives a careful analysis 
of the subject and a survey of the decisions, with a 
brief but sufficient summary of the facts upon which 
they turned. If he makes little attempt to reconcile the 
decisions in their diversity it is perhaps the wiser 
course, leaving the reader to his own conclusions. 

ArtHurR M. Brown. 
Boston. 


Federal Income Tax, by Roy G. and Gladys C. 
Blakey. 1940. New York: Longmans Green. Pp. 
xvii, 640.—In one substantial volume this work traces 
the economic and political background and the legisla- 
tive history of our income taxes from the Civil War 
taxes through the Internal Revenue Code and the Act 
of 1939. This background and history, assembled in 
detail as to each Revenue Act, bears every evidence of 
having been painstakingly shifted and checked. The 
material in this portion of the book has never been col- 
lected as well or in a single place and it should prove 
indispensable to the future students who will be 
tempted to go beyond the authors in setting out in even 
more detail the tangled motives and maneuvers that 
have been expressed in our income tax legislation. For- 
tunately, the period covered is long enough to dispel 
some cynicism as to the “intent of Congress” as ex- 
pressed in such legislation and to assure the doubter 
that considerable progress toward achieving equity has 
been made, even though in the process the acts have 
become so complicated that they are nearly impossible 
to comprehend as a whole. 

Of much greater interest to the reader than the de- 
tailed discussion of the different Revenue Acts will be, 
however, the authors’ exposition of the development of 
three major topics: i.e., (1) what is taxable income; 
(2) rates and exemptions; (3) administration of the 
law, and a resulting discussion of some basic problems 
of the income tax. The discussion of concepts and 
trends in the definition of taxable income might have 
been much amplified and enriched by the immense va- 
riety of illustrations to be found in rulings of the 
Bureau and decisions of the Board of Tax Appeals and 
the courts which have cut a cross section through al- 
most every human activity during the period in which 
we have had the income tax. Even as an outline, how- 
ever, this chapter is provocative and edifying, and it 
may be fairly said that this discussion and the sum- 
mary of the role or function of the income tax should 
contribute to an understanding and a fair solution of 
these two basic questions which must be continually in 
mind and continually re-examined as_ conditions 
change. The volume is likely to be required reading 
for others who also seek the answers and a clarifying 
step in the authors’ further search, which it is hoped 









will be continued. This is still important frontier coun- 
try which is being explored, and it seems likely to be 
both important and frontier for a long time. This book 
is certainly one which aids in that exploration. 

Forest D. SIEFKIN. 
Chicago. 


Corporation Taxation and Procedure in Pennsylva- 
nia, by Leighton P. Stradley and I. H. Krekstein. 1940, 
Chicago: Commerce Clearing House. Pp. 469.—Gen- 
erally speaking, there are three types of taxes imposed 
upon corporations, both domestic and foreign by the 
State of Pennsylvania. 

The bonus tax in the case of domestic corporations 
is a tax imposed upon the stated value of the entire 
capital stock. In the case of foreign corporations it is 
a tax on the amount of capital employed in Pennsylva- 
nia, but after a corporation has paid a tax on a certain 
amount employed in Pennsylvania there is no further 
tax due until such time as the amount of capital em- 
ployed in Pennsylvania is increased. 

Domestic corporations are also subject to what is 
called the capital stock tax. This is in effect a property 
tax and is determined on the basis that the assets in 
Pennsylvania bear to the total assets times the value 
of the capital stock. 

In the case of foreign corporations, Pennsylvania im- 
poses a franchise tax based upon the value of the capital 
stock of the company employed in Pennsylvania, which 
is determined by the use of the three-way formula: that 
is, sales in Pennsylvania to total sales, property in 
Pennsylvania to total property, and wages and salaries 
paid in Pennsylvania to total wages and salaries paid. 

Pennsylvania also has a corporate net income tax. 
The net income assignable to Pennsylvania is allocated 
on the basis of the three-way formula. 

Taxpayers in Pennsylvania have never been able to 
deternune just how the Department of Revenue of the 
State of Pennsylvania determines the value of the capi- 
tal stock of a corporation and there has been consid- 
erable confusion as to what should be classified as prop- 
erty in Pennsylvania in the property fraction, for the 
reason that the Pennsylvania Department of Revenue 
rules that the unpaid balance due on bailment leases 
and conditional sales contracts is property of the ven- 
dor. If the unpaid balance is to be classified as prop- 
erty, the question is then raised as to whether this 
amount should be excluded from sales and, likewise, 
whether the amount of income realized from such un- 
paid balance should be excluded from income. 

There are quite a few problems which confront tax- 
payers in Pennsylvania. The authors of this book, in 
this reviewer’s opinion, have merely shown how the 
Department of Revenue arrives at the tax and have not 
attempted to advise the taxpayer as to how he should 
complete his return nor have they attempted to answer 
any of the questions which ordinarily confront the tax- 
payer. The book is an excellent resume of the work- 
ings of the Department of Revenue and will inform the 
taxpayer how his tax is computed. However, it does 
not answer the taxpayer’s many questions concerning 
these taxes. 

R. E. McDow.ELt. 


Chicago. 
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Wigmore on Evidence, by John H. Wigmore, 1940, 
Third Edition. Boston: Little Brown & Co. 


This work is justly entitled “A Treatise on the 
Anglo-American System of Evidence in Trials at Com- 
mon Law.” It appears in the 3rd and final edition, in 
ten volumes, thirty-six years after the first edition. A 
review of this book, in the ordinary sense, is uncalled 
for; it would be something like writing a review of 
Blackstone’s Commentaries long after they had become 
world-famous. This work, however, is a noteworthy 
event in the law-book world. It is a finished product 
on the Law of Evidence representing a half century 
of work by a master of the law. 


Wigmore is a philosopher, as well as a lawyer. In 
the Preface to the first edition of this work he says: 


“In the Ninth Book of the Analects of the Confucian 
Sage this saying is recorded: ‘The Master said: There 
are some persons with whom we may pursue our studies 
in common, yet we shall find them unable to progress to 
general principles. Or, if they attain to principles, we 
shall find them unable to accept a common understand- 
ing of them. Or, if they reach this common understand- 
ing, we find them unable to use the principles with us 
in their applications.’ This saying comes true, often 
enough, for our profession of the law.” 

That quotation, originally written nearly forty years 
ago, is not without interest for the lawyer of 1940. We 
may paraphrase both Confucius and Wigmore and say: 

Many lawyers show by their actual work that they do 
not understand the basic principles of logic. They cannot, 
for example, always proceed surely from the general to 
the particular. And therefore they cannot always be 
relied on to apply a general principle of law to a con- 
crete case, in an acute and accurate fashion. 

That is a criticism which cannot be made of Wig- 
more. He is not only a scholar of the law but he is a 
skilled logician. The headings and subheadings of this 
work (which runs to 93 chapters and 2600 sections) 
proves this. A graphic instance of his sense of logic 
and analysis, is found, for example, in his Table of Con- 
tents. The “Tabular Analysis of Book I (Admissi- 
bility),” is a perfect example of good Legal Classifica- 
tion. 


More than thirty years ago, when this writer was in 
a law school, he first heard of Wigmore. His was 
already a conjuring name in the profession. That 
statement is literally true, since that word means some- 
thing to swear by. That is exactly what Wigmore’s 
“Evidence” has been for more than a generation. 


The list of his “Other Books” which is given in the 
frontispiece, is interesting. In 1889 over half a century 
ago, appeared “The Australian Ballot System, 2nd 
edition” ; and it is still a standard work among election 
lawyers. Over forty years ago he brought out the 16th 
edition of “Greenleaf on Evidence.” His “Panorama of 
the World’s Legal Systems” in three volumes, which 
appeared in 1928, is recommended as interesting side- 
reading for any lawyer. 


Wigmore has always been a writer of Prefaces. He 
once said to this writer: “It is highly pleasing to find 
someone who has read the Prefaces; for I did take 
pains with them.” It may be said in this connection 
that Prefaces in good law books are much overlooked. 


Frequently, as in Wigmore’s case, they are the key 
which unlocks much of the wisdom in the main book. 
Thus the Preface to the first edition of this work which 
appeared in 1904, sets out the three aims of the book: 


1. “To expound the law of Evidence as a system of 
reasoned principles and rules.” 


2. “To deal with the apparently warring mass of 
' precedents as the consistent product of these principles 
and rules.” 
3. “To furnish the materials for ascertaining the 
present state of the law.” 


As to the first aim, he says in a sort of summary: 


“The rules of Evidence, as recorded in our law, may 
be said to be essentially rational. The reason may not 
always be a good one, in point of policy. But there is 
always a reason.” 


As to the second aim, he says that some may think its 
application to the law would require “the forcible 
methods of a Procrustes.” The Procrustean method is 
not unknown to law book writers. Practicing lawyers 
often favor it in their briefs. Even judges are not en- 
tirely without fault according to Wigmore, for he says 
in this same Preface: 


“A recent President of the American Bar Association 
has criticized the present conditions in radical language: 
‘A judge may decide almost any question any way, and 
still be supported by an array of cases. Cases are our 
counters, and there are no coins. Our legal arguments 
are for the most part a mere casino-like matching and 
unmatching of cases, involving little or no intellectual 
effort. The law is ceasing to be a question of principles, 
and is becoming a mere question of patterns.’” 

There was another Preface by Wigmore, a much 
longer one, in the Second Edition of “Evidence” which 
appeared in 1915. There the Bench and the Bar both 
got such a scoring for their lack of “Legal Scholarship” 
as they have not had in many a day. That Preface is 
omitted in the finished work, and probably wisely. The 
author is now more optimistic, for he says: 

“The chief impression, remaining in the Author’s mind 
on the completion of this Edition, is that the state of the 
law of Evidence at the period of this Third Edition, in 
contrast with the period of the Second Edition, is for- 
ward-looking.” 

And yet we lawyers must not be too much puffed-up 
by this compliment about the “forward-looking” aspect 
of our work in 1940, for Wigmore concludes his Pref- 
ace by saying: 

“It is a pity that the book has had to be so large. But 
if Legislators will continue so copiously to legislate, 
and if Judges still refuse to justify with jejunity their 
judgments, shall not Authors continue assiduously to 
amass and to annotate these luciferous lucubrations for 
the benefit of the Bar, so long as the Bar incumbently 
bears this burden ?” 

We have said that this work could hardly be re- 
viewed in the ordinary sense, and we think we have 
proved that point. But no practicing lawyer in the 
United States can afford to remain unfamiliar with this 
great source book and final authority on the Law of 
Evidence. 

Urpan A. Lavery. 


Chicago. 
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LAWYERS AND NATIONAL DEFENSE 


Last month we spoke of “Lawyer Soldiers” 
and the part that they are to play in the build- 
ing and training of an army for military de- 
fense, against those who have laid Europe 
waste, stolen the land and property of peaceful 
nations and murdered unarmed civilians. The 
movement for military preparedness so com- 
plete and so formidable, that all the world’s 
thieves will not dare to attack us, is the nation’s 
first duty. In the performance of that duty, 
the younger members of our profession will be 
found learning how to meet and overwhelm the 
sinister forces of tyranny on land and sea, and 
in the air, opposing them with better weapons, 
better tanks and better planes than those which 
the genius of Autocracy has devised. 

Of that form of National Defense we have 
spoken before, but here we speak of the defense 
of our Democratic form of Government and of 
the way of life which we love. 

Swiftly the bar has mobilized itself to care 
for the interests of those who have been and 
will be called for military training and, if need 
be, for military service. Now comes the mobil- 
ization of the bar for the defense of those prin- 
ciples and those institutions which distinguish 
Democracy from Autocracy. 

In this sector of defense our weapons are 
mental and spiritual. We need only to con- 
vince all our own people that our form of gov- 
ernment -suits our own needs better than other 
forms of government. 

The most characteristic element of Democ- 
racy is Justice. The lawyer is specially quali- 
fied to demonstrate that untrammeled justice is 
to be preferred to anything that Nazism, 


Fascism or any other form of Absolutism has 
devised. If there be particulars in which 
Justice can be made available to all more easily, 
more swiftly, and more certainly, the lawyer 
is also specially qualified to point out methods 
for the accomplishment of that purpose. 

The defense of Democracy and of the Amer- 
ican way of life is one of the tasks which Pres- 
ident Lashly has chosen as the central activity 
of his administration and to which the Amer- 
ican Bar Association will devote its best efforts. 
In another column is an outline of his plan. 
Next month Judge Parker will elaborate the 
text of his call to his committee, ‘““The preser- 
vation of democracy depends upon the im- 
provement of the democratic processes.” 

During the present emergency, others of our 
leaders in the great task of the “total defense” 
will present in the columns of the JOURNAL 
applications of that text to other essentials of 
our democratic form of government. 





ENACT THE WALTER-LOGAN BILL 


It is earnestly to be hoped that the present 
session of the Congress will enact the Walter- 
Logan bill, which has been so strongly sup- 
ported by the American Bar Association 
through its House of Delegates and its Com- 
mittee on Administrative Law. 

It is an anomalous situation that such a 
measure, which passed the present House by 
a non-partisan vote of 282 to 97 and passed 
the Senate without a dissenting vote, has not 
yet come to the stage of enactment into law. 
When the bill was reported favorably by a 
vote of 16 to 2 in the Judiciary Committee of 
the Senate, its passage followed, without pro- 
test and without roll-call, in July of 1939. A 
few days later, the Majority Leader asked that 
the bill be reconsidered and put back on the 
calendar. Friends of the bill asked for agree- 
ment that it would soon be brought to a second 
vote. Senator Barkley said, on August 1, 1939: 

“It is entirely satisfactory to my colleague 
[Senator Logan] that the vote by which that 
bill passed be reconsidered . . . with the 
understanding that the measure be taken up 
at some date early in the next session.” 
Senator Logan’s championship of his bill 

was ended by his deplorable death. He was a 
former Chief Justice of the highest Court of 
Kentucky, a lawyer whose constructive liberal- 
ism was never open to challenge. He stated 
the basic purpose of his bill. 

“'. . To stem and, if possible, to revise 
the drift . . . which, if it should succeed in 
any substantial degree in this country, could 
but result in totalitarianism, with complete 
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destruction of the division of governmental 

power between the Federal and state govern- 

ments... .” 

The American Bar Association has urged 
the bill as a needed step to fortify and assure 
due process of law, in matters where the rights 
of citizens are brought in issue by government 
before government’s own agencies as fact-find- 
ing tribunals. It has never been claimed that 
the Walter-Logan bill embodies all of the leg- 
islation which experience may show to be ad- 
visable in this field. That the bill embodies 
sound fundamentals which are jeopardized by 
the long delay in its enactment, there can be 
no doubt. Its passage by the Senate is deemed 
likely if a vote is permitted, with full attend- 
ance. 

Lately there has been suggestion that the 
bill ought not to be acted on until a report is 
forthcoming from the Attorney-General’s 
Committee on administrative procedure. Chair- 
man Acheson of the Committee told the 
American Bar Association in Philadelphia on 
September 10th that “it is our hope and expec- 
tation that we shall conclude our work and our 
report before the end of this year.” In its 


preliminary report to the Attorney General on 
January 31, 1940, the Committee stated that 
its “program contemplates submitting its final 


report and recommendations to you in the Fall 
of this year.” 

Beyond a doubt, this Com-nittee has done in 
thorough fashion an invaluable and highly 
needed work. Its preliminary brochures were 
of notable quality. But its report is not as to 
the Walter-Logan bill, and will be valuable and 
significant if the fundamental measure sup- 
ported by the Association has meanwhile be- 
come law. 

in the presence of necessary expansions of 
the scope and activities of administrative agen- 
cies under the pressure of National Emergency, 
it is important that the Walter-Logan bill be 
passed now. 





THE PRACTICING LAWYER AND 
VALID LEGAL SCHOLARSHIP 


The characteristic difference between legal 
“research” as conducted by the practicing law- 
yer, in what may be called the uncharted areas 
of the law, and research in other fields, is this: 
In Medicine, in Industry, in Education, re- 
search is primarily concerned with seeking 
after valid truth and knowledge, without re- 
gard to purpose or motive: while the research 
of the lawyer is, under the pressure of neces- 
sity, a drive to establish, in a particular law 
suit, the contention of a client. This charac- 


teristic approach of the practitioner to the 
deeper problems of the law, is probably inherent 
and inevitable; and moreover, it is not as bad 
as it sounds, since equally competent prac- 
titioners are busy with research in support of 
the other side of the question. The court stands 
guard against the aberrations in legal theory 
which thereby result and may be relied on to 
correct this ex parte influence on the law. If 
adroit and powerful advocates are sometimes 
able to lead the court to a wrong conclusion, 
it is, in the long run, set right by a higher court, 
aided in no small measure by the impartial 
scholarship of the teaching branch of our pro- 
fession. 

But this cleavage between the main purposes 
of legal research as practiced by lawyers, and 
research in other professions and fields should 
be recognized if the Bar is to be alert and 
forward-looking. This ex parte point of view 
of the lawyer deserves his cogitation and reflec- 
tion. It is a factor which has affected the stand- 
ing of our profession in the eyes of the world 
ever since Biblical days. The lawyer has 
always been considered smart and able but 
always is looked upon as the propagandist for 
one side. That judgment will continue to affect 
our standing, and particularly our scholarship 
as compared to that in other professions, in 
spite of all that we may do. 

In the future progress of Civilization there 
are great fields of the law—such as Labor law, 
Industrial law, and Administrative law—which 
are yet to be fully etched-out and accurately 
surveyed. The major part of this work must 
be done by practicing lawyers in their daily 
work in court. It is a field for the soundest 
legal scholarship and for a real service to the 
common good. 

Here is a thought which challenges the re- 
flective lawyers of our time. Can we, in some 
way, set up some comparable research labora- 
tories for the law? Is this not being done in 
some measure by the Institutes for practicing 
lawyers which our bar associations are now con- 
ducting with marked success? The legal schol- 
arship of the practicing lawyer is acute and 
searching. But what is to be said of it with 
respect to what we have called the search for 
Valid Legal Truth? The lawyers of today 
are in the forefront in all matters that concern 
public service and national defense. But it is 
a fair question to ask:'Is the practicing part 
of our profession doing its full duty in all re- 
spects in the great March of Civilization that 
is so characteristic of the era in which we live; 
or is it lagging behind in some respects in the 
field of valid legal scholarship? 
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A Timely Opportunity for the Bar to Contribute to National Defense through Improving the 
Channels of Justice. 





By Hon. Jacosp M. LAsHLy 
President, American Bar Association 


Bar Association this year is, and should be, na- 

tional defense. By national defense it is not 
meant that the federal government, through its agents 
and employees, will be able to build a mechanized ring 
about and over the nation within and under which the 
people may live in security while pursuing their busi- 
ness or work or enjoying their leisure as in ordinary 
times. If there is any message in the collapse of 
France, it is that preparedness means more than armies 
and equipment, much more. If we are to profit ever 
so little by the tragic lessons to be read in the fate of 
other non-warlike and peaceful nations which have 
fallen, and are being reduced to wreckage and enslave- 
ment, we will know that there must be no weakness 
here ; that the army, navy and air services must be sup- 
ported by a solidarity and oneness of purpose through 
which the nation will be able to strike a blow for de- 
fense when the critical hour comes which will repre- 
sent the maximum of our strength and our will to 
survive. 

In order to promote the most effective contribution 
to the national defense of which the organized bar is 
capable, the Association proposes this year to group all 
of its pro bono publico activities around that central 
purpose. 

The special Committee on National Defense, with 
headquarters in Washington, has developed and is rap- 
idly expanding its aid services to trainees and those 
directly affected by their induction or enlistment, and 
its coordinating work with the war services of the gov- 
ernment which is beginning to operate the first peace 
time selective service draft within our history. 

American lawyers will undoubtedly continue to ren- 
der legal aid, and to stand by to help troubled persons 
unable to employ trained advisers in the course of the 
day’s work in and out of their offices. Services such 
as these upon the part of individual lawyers every- 
where have been multiplied and increased by the 
exigencies and emotions engendered by the perilous 
state of world affairs. If computation were possible, 
the aggregate of these separate and continuing benefits 
would be very great, both in volume and value. But 
it is not enough. The men of our profession, because 
of their special training and, also, because of the un- 
usual opportunities afforded by the commanding posi- 
tions occupied by them in their various communities, 
are better qualified for leadership than others in affairs 
of law or ‘government. In the epoch of transition in 
which we know ourselves to be, these fields constitute 


"TT ber chief emphasis in the work of the American 





*This is the first of a series of articles to appear in the 
JouRNAL on the general subject of improving the administration 
of justice throughout the country as a part of the National 
Defense Program. 





the most important factors which now are influencing 
the lives and destinies of people. It is the time for 
the assertion of leadership upon the part of the or- 
ganized bar at these strategic points of turning. 

It is through no strained or artificial arrangement 
of the various units of the Association engaged in ac- 
tivities described as pro bono publico that all are tied 
in to the core of national defense. The preservation 
of our institutions of equality, liberty, and justice—the 
translation of democracy into terms, practices, and life 
habits which will promote self-reliance, cooperation, 
contentment, and security lies at the very foundation 
of defense. I shall not labor the premise by enumerat- 
ing the sections and committees of the Association 
working now in separate and distinct Associational en- 
terprises devoted wholly to the public interest, each one 
of which is bringing up its separate contribution to 
national defense. Their efforts and work when unified 
will round out a distinct structure at the end of the 
year. It is for the purpose of inviting especial atten- 
tion and recommending the hearty support and coop- 
eration of all members of the Bench and Bar to one of 
the most significant of these that this message is pre- 
pared. It is that of Judicial Administration. 

Justice is a basic characteristic of Democracy. Even 
more than liberty, more than equality, more than any 
one of the integral parts to be found in the American 
plan of government, justice—the elemental principle of 
fairness between man and man, and between Govern- 
ment and citizen, is essential to the success of life as 
we wish to live it. It is the distinguishing feature 
between Democracy and Dictatorship. 


That our own country has entered upon an era of 
pragmatism in which principle often is sacrificed to eff- 
ciency or expediency is known to thinking people of all 
walks of life. Many of those who advocate a mild form 
of executive absolutism; most of the apologists for ad- 
ministrative freedom from judicial review, ground their 
contention upon the claim that the judicial process is 
ineffective to get the business of the people done; that 
it is slow, complicated, antiquated and obscure. Num- 
bers of people are being persuaded that sound precedent 
and certainty in the solution of justiciable problems are 
less important than quick action in doing the will of 
the majority at a given time. It is but a short stride 
to the conclusion that individual justice is of secondary 
importance or even that it is immaterial, and that the 
decisions of some person or selected group arbitrarily 
arrived at, as to what is best for the social order or 
the economic security, are acceptable as the law of the 
land. Thus justice is sacrificed on practical grounds. 
It must be obvious to all that leadership in the correc- 
tion of such modern misconceptions must be assumed 
by the organized bar. No other group could be quali- 
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fied, or so well qualified, as the Bench and Bar to 
come to grips with these dangerous heresies. But in 
order to do so the implements used in the administra- 
tion of justice must be reexamined repeatedly and kept 
in order through unremitting attention from those who 
use them. 

In the Association year of 1937-38 the Section of 
Judicial Administration launched what deserves to be 
known as an historic movement for the stimulation of 
comprehensive reforms in the procedure of the courts 
in the several states. The program adopted involved 
the appointment of seven main committees, to each of 
which was assigned a special subject in procedure for 
study and development. Advisory and consulting 
members were provided for these committees in every 
state. Great interest was aroused among the state and 
local associations as well as among individual lawyers 
in every section of the country, and the reports of the 
Section and of the chairmen of the seven committees 
reveal an extraordinary accomplishment in setting up 
and pushing forward the work within a single year. 
In accordance with the recommendations included in 
those reports, local committees were established in each 
of the states and the District of Columbia by the Presi- 
dent in the next succeeding year for pressing forward 
with the project. Again a pattern was prepared and 
enthusiasm furnished to the state and local associations 
by the American Bar Association, and the reports of 
the Section at the end of the year showed gratifying 
activity and interest in this important movement 
throughout the country. The adoption of the federal 
rules of procedure, the interest engendered in their 
meaning, application and use by means of many legal 
institutes and other forms of study upon the part of the 
bar proved to be of great aid in the work with legisla- 
tive bodies. During tiie third year of these great un- 
dertakings, the Junior Bar Conference undertook to 
make a survey of the results which so far could be seen 
to have been achieved in the various states where the 
procedural reform program, or some part of it, had 
been presented to the legislature, so that the work could 
be appraised and such improvements could be adopted 
in the working plans as experience should show to be 
required. The National Conference of Judicial Coun- 
cils provided the expenses for the survey and thus 
stood sponsor for its prosecution. While the survey 
has not as yet been completed, it seems necessary to 
press forward with the major work this year. The 
greater number of the states are to hold legislative 
sessions beginning in January, 1941, and the needs of 
the field are so emergent in character that no delay 
seems tolerable. With the view of pressing the cam- 
paign at all fronts the House of Delegates at the Phila- 
delphia meeting authorized the appointment of a special 
committee to coordinate all of the agencies of the As- 
sociation whose work lies within this circle of interest. 
The President, at the direction of the Board of Gover- 
nors, appointed a representative special committee, in 
order to carry out this mandate, headed by John J. 
Parker, Chairman, and Paul B. DeWitt, Secretary. 
The other members of the Committee consist of the 
following: Edward R. Finch, Chairman National Con- 
ference of Judicial Councils; James W. McClendon, 
Chairman Section of Judicial Administration; James 
J. Robinson, Chairman of Section of Criminal Law; 
David A. Simmons, President American Judicature 
Society, and Burt J. Thompson, Chairman Section of 
Bar Organization Activities. 

Through the means of this composite committee it 
is believed that the greatest degree of coordination of 
effort can be expected. At a recent meeting of the 





Committee held at Washington, attended by all of the 
members and also a number of invited conferees having 
concern for and experience with the subject of improve- 
ment in the judicial process, plans were laid for a 
vigorous and thorough prosecution of the work so well 
begun. Chairmen for the various states were agreed 
upon, many key men, known to those present to 
be devoted and effective, were selected and to them is 
to be intrusted the duty and given the opportunity of 
building upon the structure already standing in every 
state. 

It would be hard to conceive a better or more patri- 
otic service which any lawyer in practice or in the work 
of legal education, or any member of the Judiciary 
branch of the Government, could render to his country 
and to its institutions of justice, equality and liberty 
than to give what aid he may be able to give in the 
furtherance of this great enterprise in the community 
of his home. These are the fundamentals of Democ- 
racy. Their preservation is the very objective of 
National Defense. 


The Unconquerable Spirit of the 
City of London 


(Written by Thomas Sprat, Bishop of Rochester, “4 

the Great Plague and the Great Fire, A. D. 1666 
66 HE Plague was indeed an irreparable Damage to 

"Tithe whole Kingdom ; but that which chiefly added 

to the Misery was the Time wherein it happened. 
For what could be a more deplorable Accident than 
that so many brave Men should be cut off by the Arrow 
that flies in the dark, when our Country was engaged 
in a foreign War, and when their Lives might have 
been honourably ventured on a glorious Theatre in its 
Defence? And we had scarce recovered this first Mis- 
fortune when we received a second and a deeper 
Wound; which cannot be equalled in all History, if 
either we consider the Obscurity of its Beginning, the . 
irresistible Violence of its Progress, the Horror of its 
Appearance, or the Wideness of the Ruin it made, in 
one of the most renowned Cities of the World. 

Yet when, on the one side, I remember what Deso- 
lation these Scourges of Mankind have left behind 
them; and on the other, when I reflect on the Magna- 
nimity wherewith the English Nation did support the 
Mischiefs; I find that I have not more Reason to 
bewail the one than to admire the other. 

Upon our Return after the abating of the Plague, 
what else could we expect but to see the Streets unfre- 
quented, the River forsaken, the Fields deformed with 
the Graves of the Dead, and the Terrors of Death still 
abiding on the Faces of the living? But instead of such 
dismal Sights there appeared almost the same Throngs 
in all publick Places, the same Noise of Business, 
the same Freedom of Converse, and, with the Return 
of the King, the same Cheerfulness returning on the 
Minds of the People as before. — 

Nor was their Courage less in sustaining the second 
Calamity [the Great Fire], which destroyed their 
Houses and Estates. This the greatest Losers endured 
with such undaunted Firmness of Mind that their Ex- 
ample may incline us to believe that not only the best 
Natural, but the best Moral Philosophy too, may be 
learned from the Shops of Mechanicks. It was indeed 
an admirable Thing to behold with what Constancy the 
meanest Artificers saw all the Labours of their Lives 
and the Support of their Families devoured in an in- 
stant. . . .’—(Printed in the Oxford Book of English 
Prose.) 












































































































REVIEW OF RECENT SUPREME COURT DECISIONS 





By Epcar Bronson ToLMAN* 


Labor Law—National Labor Relations Board— 
Extent of Authority 

The National Labor Relations Act is essentially remedial 
and does not authorize the imposition of penalties or fines 
in vindication of public rights. 

Republic Steel Corporation v. National Labor Rela- 
tions Board. (85 Adv. Op. 1, Sup. Ct. Rep. — No. 
14, decided Nov. 12, 1940.) 

The National Labor Relations Board found that the 
Republic Steel Corporation had engaged in unfair labor 
practices, ordered the company to desist from those 
practices, to withdraw recognition from a labor organi- 
zation found to be dominated by the company, and to 
reinstate certain employees with back pay. The Board 
directed the company to deduct from the amount due 
for back pay, amounts which employees had received 
for work performed upon “work relief projects” and to 
pay those amounts to the appropriate governmental 
agencies. 

Review was sought by the employer because of al- 
leged conflict with decisions in the Second and Ninth 
Circuits. The writ of certiorari was granted, limited 
to the question whether the Board had the authority 
to require the employer to make the reductions and 
payments above referred to. The opinion of the Court 
was pronounced by the CureF JUSTICE. 

As to the earnings of the discharged employees be- 
fore their reinstatement the Court said: 

The amounts earned by the employees before rein- 
statement were directed to be deducted from their back 
pay manifestly because, having already been received, 
these amounts were not needed to make the employees 
whole. That principle would apply whether the em- 
ployees had earned the amounts in public or private 
employment. Further, there is no question that the 
amounts paid by the governmental agencies were for 
services actually performed. Presumably these agencies, 
and through them the public, received the benefit of 
services reasonably worth the amounts paid. There is 
no finding to the contrary. 

The Board sought to justify its order because the 
work relief program was designed to meet the exigency 
of large scale unemployment produced by the depres- 
sion and that the projects had been conducted as a 
means of dealing with relief caused by unemployment ; 
that therefore the unfair labor practices of the com- 
pany occasioned losses to the government financing 
the work relief projects. 

It was declared that the payments to the govern- 
mental agencies were thus conceived as being required 
for redressing an injury to the public and the question 
was therefore propounded by the Court, “Has Congress 
conferred the power on the Board to impose such re- 
quirements ?” 

On this point the Cu1er Justice said: 

We think that the theory advanced by the Board 
proceeds upon a misconception of the National Labor 
Relations Act. The Act is essentially remedial. It does 
not carry a penal program declaring the described unfair 
labor practices to be crimes. The Act does not prescribe 
penalties or fines in vindication of public rights or pro- 





*Assisted by James L. Homrre and Letanp L. TotMAn. 





vide indemnity against community losses as distinguished 

from the protection and compensation of employees. 

Had Congress been intent upon such a program, we 

cannot doubt that Congress would have expressed its 

intent and would itself have defined its retributive 
scheme. 

As the sole basis of its authority the Board relied 
upon and cited the language of Section 10(c), that 
where unfair labor practices were found the Court 
might issue an order— 

“requiring such person to cease and desist from such 

unfair labor practice, and to take such affirmative action, 

including reinstatement of employees with or without 
back pay, as will effectuate the policies of this Act.” 


As to the interpretation of that provision the CHIEF 
Justice said that the language “should be construed in 
harmony with the spirit and remedial purposes of the 
Act”; that Congress did not intend to vest in the Board 
“a virtually unlimited discretion to devise punitive 
measures” and thus to prescribe penalties or fines which 
the Board might think would effectuate the policies of 
the Act. Cases were cited in which the Court had pre- 
viously made similar declarations of the lack of a puni- 
tive idea in the Labor Relations Act. The Curer Jus- 
TICE said: 

. it is not enough to justify the Board’s requirements 
to say that they would have the effect of deterring per- 
sons from violating the Act. That argument proves too 
much, for if such a deterrent effect is sufficient to sustain 
an order of the Board, it would be free to set up any 
system of penalties which it would deem adequate to 
that end. 


The opinion closed with the following paragraph: 


In truth, the reasons assigned by the Board for the 
requirement in question—reasons which relate to the 
nature and purpose of work relief projects and to the 
practice and aims of the Works Project Administration 
—indicate that its order is not directed to the appro- 
priate effectuating of the policies of the National Labor 
Relations Act, but to the effectuating of a distinct and 
broader policy with respect to unemployment. The 
Board has made its requirement in an apparent effort 
to provide adjustments between private employment and 
public work relief, and to carry out supposed policies 
in relation to the latter. That is not the function of the 
Board. It has not been assigned a role in relation to 
losses conceived to have been sustained by communities 
or governments in connection with work relief projects. 
The function of the Board in this case was to assure 
to petitioner’s employees the right of collective bargain- 
ing through their representatives without interference by 
petitioner and to make good to the employees what they 
had lost through the discriminatory discharge. 

We hold that the additional provision requiring the 
payments to governmental agencies was beyond the 
Board’s authority, and to that extent the decree below 
enforcing the Board’s order is modified and the cause 1s 
remanded with directions to enter a decree enforcing 
the Board’s order with that provision eliminated. 

Mr. Justice Roserts took no part in the considera- 
tion of the decision of the case. 

Mr. Justice BLack and Mr. Justice Douctas dis- 
sented and the basis of their dissent is indicated by the 
following excerpts from the dissenting opinion: 

It might fairly be implied’ by the words “reinstatement 
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of employees with or without back pay” that the em- 
ployees must themselves be the recipients of the back 
pay. Were the opinion based on that ground we would 
acquiesce. But the judgment here does not rest upon 
such an interpretation. The holding appears to be on 
the broad ground that the Board may not require full 
back pay, even to a wrongfully discharged employee, 
if he has received pay for services performed on a 
governmental relief project provided exclusively for the 
needy unemployed. With this conclusion we cannot 
agree. ... 

We believe, as did the Board and the court below, 
that it may well be said that the policies of the Act will 
be effectuated by denying to an offending employer the 
opportunity of shifting to government relief agencies the 
burden of supporting his wrongfully discharged em- 
ployees. The knowledge that he may be called upon to 
pay out the wages his employees would have earned but 
for their wrongful discharge, regardless of any assist- 
ance government may have rendered them during their 
unemployment, might well be a factor in inducing an 
employer to comply with the Act. 


Class Suit—Res Judicata—Due Process 

When the judgment of a state court, ascribing to the 
judgment of another court the binding force and effect of 
res judicata is challenged for want of due process, the 
course of procedure in both litigations must be examined 
to ascertain whether the litigant whose rights have been 
thus adjudicated has been afforded the notice and oppor- 
tunity to be heard which the due process clause of the 
constitution prescribes. 


Hansberry v. Lee (85 Adv. Op. 11, Sup. Ct. Rep. — 
No. 29, decided Nov. 12, 1940). 

Mr. Justice Stone defined the constitutional ques- 
tion here involved as follows: 

The question is whether the Supreme Court of Illinois, 
by its adjudication that petitioners in this case are bound 
by a judgment rendered in an earlier litigation to which 
they were not parties, has deprived them of the due 
process of law guaranteed by the Fourteenth Amend- 
ment. 

It should be noted that the question involved only 
the application of the doctrine res judicata. That doc- 
trine was discussed as applicable to all persons. 

An agreement had been executed by owners of cer- 
tain residence property in Chicago that for a specified 
period no part of the land should be “sold, leased to 
or permitted to be occupied by any person of the colored 
race,” and provided that it should not be effective unless 
signed by the “owners of 95 per centum of the front- 
age” within the described area. 

This action was brought in the Circuit Court of Cook 
County, Illinois by owners of land in the restricted 
area to enjoin the breach of that agreement. The 
complaint averred that the owners of 95 per centum of 
the frontage had signed ; and that the complainants were 
owners of lands within the restricted area who had 
either signed the agreement or acquired land therein 
from others who had signed; that defendants, persons 
of the colored race, had acquired and were occupying 
land in the restricted area formerly belonging to an 
owner who had signed the agreement. The defendants 
pleaded that the agreement had never become effective 
for lack of signature of the required 95 per centum. The 
plaintiff pleaded that that issue was adjudicated by the 
decree in an earlier suit. To this the defendants re- 
joined that they were not parties to the suit nor bound 
by its decree and that denial of their right to litigate the 
issue of the validity of the agreement would be a denial 





of the due process of law, guaranteed by the Fourteenth 
Amendment. 

The Circuit Court found that only about 54% of the 
frontage owners had signed the agreement; that the 
finding in the prior case had been supported by a stipu- 
lation of the parties which was false and fraudulent, 
but it ruled that the issue of signature by the required 
percentage of owners was res judicata and entered a 
decree for the piaintiffs. 

The Supreme Court of Illinois affirmed. 

Certiorari was granted to resolve the constitutional 
question. 

The Supreme Court of Illinois upon examination of 
the record in the prior case (the one relied upon as an 
adjudication in favor of the plaintiffs in the state court), 
found that that suit was brought by an owner in the 
restricted area to enforce the agreement against four 
named individuals who had acquired an interest in a 
portion of the prescribed land formerly owned by 
another signer of the agreement and who were con- 
testing obligation thereunder ; that by stipulation in that 
suit the trial court had found that the agreement had 
been signed by 95% of all the frontage owners and that 
the trial court in the prior suit found the agreement to 
be in force, that it was a covenant running with the 
land; binding all the land within the ascribed area 
owned by the parties to the agreement and those claim- 
ing under them, including the defendants; and that in 
the prior suit a decree was entered restraining the 
breach of the agreement by the defendants and by those 
claiming under them. The Supreme Court of Illinois 
found that the stipulation on the prior suit was untrue, 
but held that it was not fraudulent or collusive. 

In the instant case the state Supreme Court con- 
cluded that the prior case was a “class” or “representa- 
tive” suit and that in such a suit “where the remedy is 
pursued by a plaintiff who has a right to represent the 
class to which he belongs other members of the class 
are bound by the results in the case unless it is re- 
versed or set aside on direct proceedings,” that the 
defendants in the instant suit were members of the class 
represented by the plaintiff in the prior suit and conse- 
quently were bound by its decree; that the trial court 
in the earlier suit had jurisdiction to determine the fact 
as between the parties before it and that its determina- 
tion, even though erroneous, was binding upon the 
parties in the second suit until set aside by direct attack 
upon the first judgment. Applying the law to these 
facts Mr. Justice STONE said: ; 

State courts are free to attach such descriptive labels 
to litigations before them as they may choose and to 
attribute to them such consequences as they think appro- 
priate under state constitutions and laws, subject only 
to the requirements of the Constitution of the United 

States. But when the judgment of a state court, ascrib- 

ing to the judgment of another court the binding force 

and effect of res judicata, is challenged for want of due 
process it becomes the duty of this Court to examine the 
course of procedure in both litigations to ascertain 
whether the litigant whose rights have thus been adju- 
dicated has been afforded such notice and opportunity to 
be heard as are requisite to the due process which the 

Constitution prescribes. 

Reference was made to Pennoyer v. Neff in support 
of the statement that in Anglo-American jurisprudence 
it is a principle of general application that one is not 
bound by a judgment in personam in a litigation in 
which he is not designated as a party and to which he 
has not been made a party by service of process, and it 
is declared that a judgment made under those circum- 
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stances is not entitled to the full faith and credit which 
the Constitution of the United States prescribes. 

Passing from that fundamental proposition the Court 
took up the discussion of the recognized exception to 
those general rules and declared that to an extent not 
precisely defined by judicial opinion, the judgment in 
a “class” or “representative” suit to which some mem- 
bers of the class are parties, or those represented, may 
bind members of the class who were not made parties 
to it. 

Mr. Justice Stone then proceeded to consider the 
origin, nature and extent of that exception saying: 

The class suit was an invention of equity to enable 
it to proceed to a decree in suits where the number of 
those interested in the subject of the litigation is so 
great that their joinder as parties in conformity to the 
usual rules of procedure is impracticable. Courts are 
not infrequently called upon to proceed with causes in 
which the number of those interested in the litigation 
is so great as to make difficult or impossible the joinder 
of all because some are not within the jurisdiction or 
because their whereabouts is unknown or where if all 
were made parties to the suit its continued abatement 
by the death of some would prevent or unduly delay a 
decree. In such cases where the interests of those not 
joined are of the same class as the interests of those 
who are, and where it is considered that the former 
fairly represent the latter in the prosecution of the liti- 
gation of the issues in which all have a common interest, 
the court will proceed to a decree. ... 

It is familiar doctrine of the federal courts that mem- 
bers of a class not present as parties to the litigation 
may be bound by the judgment where they are in fact 
adequately represented by parties who are present, or 
where they actually participate in the conduct of the 
litigation in which members of the class are present 
as parties, . . . or where the interest of the members of 
the class, some of whom are present as parties, is joint, 
or where for any other reason the relationship between 
the parties present and those who are absent is such 
as legally to entitle the former to stand in judgment 
for the latter. . 

Following the discussion of the fundamental prin- 
ciples and the exceptions thereto the Court passed to the 
application of those rules to the record in the instant 
case and said: 

The restrictive agreement did not purport to create 
a joint obligation or liability. If valid and effective its 
promises were the several obligations of the signers and 
those claiming under them. The promises ran severally 
to every other signer. It is plain that in such circum- 
stances all those alleged to be bound by the agreement 
would not constitute a single class in any litigation 
brought to enforce it. Those who sought to secure its 
benefits by enforcing it could not be said to be in the 
same class with or represent those whose interest was 
in resisting performance, for the agreement by its terms 
imposes obligations and confers rights on the owner of 
each plot of land who signs it. If those who thus seek 
to secure the benefits of the agreement were rightly 
regarded by the state supreme court as constituting 
a class, it is evident that those signers or their successors 
who are interested in challenging the validity of the 
agreement and resisting its performance are not of the 
same class in the sense that their interests are identical 
so that any group who had elected to enforce rights 
conferred by the agreement could be said to be acting 
in the interest of any others who were free to deny its 
obligation. . . . 

It is one thing to say that some members of a class 
may represent other members in a litigation where the 
sole and common interest of the class in the litigation, 
is either to assert a common right or to challenge an 
asserted obligation. . . . It is quite another to hold that all 





those who are free alternatively either to assert rights 
or to challenge them are of a single class, so that any 
group merely because it is of the class so constituted, 
may be deemed adequately to represent any others of the 
class in litigating their interests in either alternative. 
Such a selection of representatives for purposes of liti- 
gation, whose substantial interests are not necessarily or 
even probably the same as those whom they are deemed 
to represent, does not afford that protection to absent 
parties which due process requires. The doctrine of 
representation of absent parties in a class suit has not 
hitherto been thought to go so far... . 

The plaintiffs in the Burke case sought to compel 
performance of the agreement in behalf of themselves 
and ali others similarly situated. They did not designate 
the defendants in the suit as a class or seek any injunc- 
tion or other relief against others than the named defend- 
ants, and the decree which was entered did not purport 
to bind others. In seeking to enforce the agreement the 
plaintiffs in that suit were not representing the peti- 
tioners here whose substantial interest is in resisting 
performance. 
treated by the pleadings or decree as representing others 
or as foreclosing by their defense the rights of others, 
and even though nominal defendants, it does not appear 
that their interest in defeating the contract outweighed 
their interest in establishing its validity. For a court in 
this situation to ascribe to either the plaintiffs or defend- 
ants the performance of such functions on behalf of 
petitioners here, is to attribute to them a power that it 
cannot be said that they had assumed to exercise, and a 
responsibility which, in view of their dual interests it 
does not appear that they could rightly discharge. 


The judgment of the Supreme Court of Illinois was 
accordingly reversed. 

Mr. Justice McReynotps, Mr. Justice Roserts 
and Mr. Justice Rem concurred in the result. 


Taxation—Income Tax—Exemption of Gains From 
Dealings In Farm Loan Bonds—Revenue 
Act of 1928 


In computing taxable income under the Revenue Act of 
1928, gains from the purchase and sale of Farm Loan Bonds 
must be included as income. 

The exemption from the income tax, provided for in 
Section 26 of the Federal Farm Loan Act of “income de- 
rived from” Farm Loan Bonds, is limited to interest and 
does not extend to gains realized from dealings in securi- 
ties of that character. 


United States v. Stewart, 85 Adv. Op. 25; — Sup. 
Ct. Rep. —, (No. 13, decided November 12, 1940). 

The question in this case was whether gains realized 
from the sales of securities of Joint Stock Land Banks 
are exempt from the income tax under the Federal 
Farm Loan Act of 1916. The Commissioner held that 
the gains were taxable income. The respondent included 
them in his income tax return for 1931 and claimed a 
refund. The claim was disallowed and suit for the re- 
fund was instituted. The District Court held that the 
gains were taxable income, but this was reversed by the 
Circuit Court of Appeals. On certiorari the latter rul- 
ing was reversed by the Supreme Court in an opinion 
by Mr. Justice Douctas. 

The Revenue Act of 1928 in Section 22(a) includes 
income “derived from . . . sales or dealings in property, 
whether real or personal.” Another provision exempts 
“Interest upon . . . securities issued under the provi- 
sions of the Federal Farm Loan Act, or under the 
provisions of such Act as amended.” These provisions 
the Court construes as insufficient to support the 
claimed exemption. 


The defendants in the first suit were not’ 
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A further provision of the Farm Loan Act contained 
in Section 26 was relied upon by the respondent. It 
provides that: “farm loan bonds issued under the pro- 
visions of this Act, shall be deemed and held to be in- 
strumentalities of the Government of the United States, 
and as such they and the income derived. therefrom 
shall be exempt from Federal, State, municipal, and 
local taxation.” The respondent urged that the gains 
in question were “income derived” from the bonds un- 
der Section 26. 

This contention the Court rejects. A distinction is 
drawn between income derived from a security and 
income derived from transactions in that security. In 
development of this distinction, Mr. Justice DouGLas 
says: 

To be sure, “income” is a generic term amply broad 
to include capital gains for purposes of the income tax. 
. . . It is likewise true that Congress will be presumed 
to have used a word in its usual and well-settled sense. 

. . But § 26 does not exempt simply “income”; it 
exempts the bonds and the “income derived herefrom.” 
Analytically, income derived from mere ownership of the 
bonds is clearly different from income derived from 
dealings or transactions in the bonds. As stated in Will- 
cuts v. Bunn, 282 U. S. 216, 227-228: 

“The tax upon interest is levied upon the return which 
comes to the owner of the security according to the 
provisions of the obligation and without any further 
transaction on his part. The tax falls upon the owner 
by virtue of the mere fact of ownership, regardless of 
use or disposition of the security. The tax upon profits 
made upon purchases and sales is an excise upon the 
result of the combination of several factors, including 
capital investment and, quite generally, some measure of 
sagacity; the gain may be regarded as “the creation of 
capital, industry and skill.” Tax Commissioner v. Put- 
nam, 227 Mass. 522, 531. 

True, the Bunn case dealt only with the alleged con- 
stitutional inhibition against taxation of capital gains on 
municipal bonds and not with a specific statutory exemp- 
tion. But its analysis is cognate here as indicating that, 
in absence of clear countervailing evidence, an exemp- 
tion of “income derived” from a security does not em- 
brace “income derived” from transactions in that 
security. 

There are no circumstances here which should make 
the reasoning of the Bunn case inapplicable. 

The opinion also analyzes and rejects several other 
contentions advanced by the respondent in support of 
the claimed exemption. These contentions embrace 
arguments based upon legislative history of the provi- 
sions in question, the administrative interpretation of 
Section 26, comparisons with other exemption provi- 
sions, and representations of the Farm Loan Board. 
The Court concludes in this connection that the factors 
urged by the respondent at most create some doubt as 
to the proper construction of the statute. These were 
found insufficient to support an exemption from taxa- 
tion, which must rest on a more substantial basis than 
a doubt or ambiguity. : 

Mr. Justice Roserts voted to affirm the judgment 
on the grounds stated by the Circuit Court of Appeals 
in its opinion, 106 F. (2d) 405. 

The case was argued by Assistant Attorney Gen- 
eral Clark for the petitioner, and by Mr. W. Glenn 
Harmon and Mr. Ernest L. Wilkinson for the respon- 
dent. 

Federal Statutes; Sherman Anti-Trust Act 

Norris-LaGuardia Act—Labor Dispute 

In a proceeding under the Sherman Anti-Trust Act, which 

involves a labor dispute, no injunction temporary or perma- 


nent, may issue except on strict compliance with the pre- 
requisites of the Norris-LaGuardia Act. The provisions of 
that act were intended to limit the issuance of injunctions 
in labor disputes under the Sherman Anti-Trust Act. 


Milk Wagon Drivers Union v. Lake Valley Farm 
Products, Inc. (No. 20, filed Nov. 18, 1940.) 


Mr. Justice BLack speaking for the Court stated 
the two questions presented in this proceeding as fol- 
lows: 

First, Does there here exist a “labor dispute” within 
the meaning of the Norris-LaGuardia Act? Second, 
If there is a “labor dispute,” must the jurisdictional pre- 
requisites of the Norris-LaGuardia Act be complied with 
before injunctive process can be used against a labor 
union accused of violating the Sherman Anti-Trust Act? 


The proceeding was brought by the Amalgamated 
Dairy Workers, a CIO affiliate, by two Chicago dairies 
whose milk was processed and distributed by the mem- 
bers of that labor organization and by a Wisconsin co- 
operative organization which supplied milk to the plain- 
tiff dairies. The defendants were an A F of L Milk 
Wagon Drivers Union and its officers. 


The distribution of milk in Chicago had for many 
years been handled by the Milk Wagon Drivers Union, 
which at the time this litigation was begun had more 
than five thousand members, but as a consequence of 
the depression of the early thirties the milk industry 
suffered like other industries and as a consequence of 
the reduced ability of consumers to buy, a competitive 
system sprung up known as the vendor system which 
involved the sale of milk to retail stores. The new com- 
petitive system bore heavily upon the business of the 
dairies and the milk wagon drivers and in consequence 
competition led to strife and strife to violence. The 
retail cut-rate stores were picketed and this suit fol- 
lowed. The petition sought an injunction on the charge 
that the defendant union and its officials had entered 
into a conspiracy to interfere with and restrain inter- 
state commerce in violation of the Sherman and Clayton 
acts and it was contended by plaintiffs that the con- 
troversy was not a labor dispute within the meaning of 
the Norris-LaGuardia Act but an unlawful secondary 
boycott. The purpose of this was to obtain for the 
defendant employers a Chicago milk monopoly at a 
sustained high priced level contrary to the Sherman 
Act. 


The district court found that this was a case involv- 
ing a labor dispute ; that plaintiffs had failed to satisfy 
the prerequisites of the Norris-LaGuardia Act and that 
accordingly the court was without jurisdiction to grant 
either a permanent or temporary injunction, the Cir- 
cuit Court of Appeals (Seventh) reversed, one judge, 
dissenting, holding that the case did not grow out of a 
labor dispute and even if it had the federal court would . 
have had jurisdiction to enjoin even if the Sherman 
Act had been violated. Certiorari was granted because 
of the importance of these questions. 


As to the existence of a labor dispute, it was held 
that the complaint on its face was probably sufficient. 
That on the hearing before a special master the master 
found that the case arose out of and involved a labor 
dispute. The district court adopted the findings of the 
master and made further findings of its own. 

In coming to its final conclusion on this question the 
Court said: 

We agree with the District Court that this case grows 


out of a labor dispute. Since the requirements of the 
Norris-LaGuardia Act have not been met, the court did 
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not have jurisdiction to grant an injunction unless by 

virtue of that phase of the bill which charged a violation 

of the Sherman Anti-Trust Act. 

The Court of Appeals had concluded that the de- 
fendant’s picketing activities constituted a secondary 
boycott in violation of the Sherman Anti-Trust Act and 
that therefore on that ground alone, regardless of the 
Norris-LaGuardia Act, the district court had jurisdic- 
tion to grant an injunction. This holding of the Circuit 
Court was declared to be erroneous. 

No specific language of the Norris-LaGuardia Act is 
pointed to in support of the theory that the Act was 
to be inapplicable where injunctions are sought against 
labor unions charged with violating the Sherman Act 
in the course of labor disputes. On the contrary, section 
1 of the Norris-LaGuardia Act provides that “No court 
of the United States shall have jurisdiction to 
issue any restraining order or temporary or permanent 
injunction in a case involving or growing out of a labor 
dispute, except in a strict conformity with the provi- 
sions of this Act.” This unequivocal jurisdictional lim- 
itation is reiterated in other sections of the Act. The 
Norris-LaGuardia Act—considered as a whole and in 
its various parts—was intended drastically to curtail the 
equity jurisdiction of federal courts in the field of labor 
disputes. And this Court has said that “the legislative 
history of the Act demonstrates that it was the purpose 
of the Congress further to extend the prohibitions of the 
Clayton Act respecting the exercise of jurisdiction by 
federal courts and to obviate the results of the judicial 
construction of that Act.” 

Reference was made to the reports of the Congres- 
sional Committees showing the declared intent of Con- 
gress to limit and restrict the issuance of injunctions 
in labor controversies. It was said that “hostility to 
‘government by injunction’ had become the rallying 
slogan by many and varied groups.” After this review 
of the legislative history and the citation of leading 
decisions of the Supreme Court of the United States, 
the Court concluded : 

Whether or not one agrees with the committees that 
the cited cases constituted an unduly restricted inter- 
pretation of the Clayton Act, one must agree that the 
committees and the Congress made abundantly clear their 
intention that what they regarded as the misinterpreta- 
tion of the Clayton Act should not be repeated in the 
construction of the Norris-LaGuardia Act. For us to 
hold, in the face of this legislation, that the federal 
courts have jurisdiction to grant injunctions in cases 
growing out of labor disputes, merely because alleged 
violations of the Sherman Act are involved, would run 
counter to the plain mandate of the Act and would re- 
verse the declared purpose of Congress. The Circuit 
Court of Appeals was in error; its judgment is reversed 
and the judgment of the District Court dismissing the 
bill for injunction is affirmed. 

Mr. Abraham W. Brussell argued the case for peti- 
tioners and Mr. Arthur R. Seelig for respondents. 


Taxation—Cost Depletion and Percentage Deple- 
tion—Election To Change Basis of Computation— 
Original Return Defined 

To obtain an allowance for percentage depletion under 
the Revenue Act of 1934 the taxpayer must elect in its first 
return whether the allowance is to be computed on a cost 
or a percentage basis. A taxpayer, which files a return in 
ignorance of the change in the law to permit an allowance 
for depletion on a percentage basis, may not elect to com- 
pute on that basis by filing an “amended” return after the 
expiration of the time within which an extension for filing 
a return may be granted by the Commissioner. 

J. E. Riley Investment Co. v. Comm. of Internal 





Revenue, 85 Adv. Op. 35; — Sup. Ct. Rep. —, (No. 
50, decided November 12, 1940). 


This opinion deals with a question as to the right of 
the petitioner to an allowance for a percentage deple- 
tion in computing its income tax under the Revenue 
Act of 1934. 

The petitioner engages in gold mining at Flat, Alaska. 
There, the winter mail service is uncertain and slow 
and the petitioner was accustomed to file its income tax 
returns on forms prescribed for an earlier year. Con- 
sequently, the 1934 return was filed on a 1933 form, 
executed on January 2, 1935. The return reached the 
Collector at Tacoma, Washington, on January 29, 1935. 
When the return was executed the petitioner had no 
knowledge of the provision of the Act of 1934 allowing 
percentage depletion. It did know, however, that un- 
less the law had been changed it was not entitled to 
depletion since it had no basis for cost depletion. It 
was found further that the petitioner would have 
claimed a percentage depletion if it had known of the 
new law. The petitioner first learned of the provision 
in August, 1935, and on March 3, 1936, it filed an 
amended return for 1934 which embraced a deduction 
for percentage depletion. It asked for a refund, but its 
claim was denied by the Commissioner, the Board of 
Tax Appeals and the Circuit Court of Appeals. Under 
the Act of 1934 the taxpayer is required to elect in his 
first return whether depletion allowance is to be com- 
puted with or without regard to percentage depletion 
and the method so elected governs as to all subsequent 
taxable years. 

The Court, in an opinion by Mr. Justice DouGLas, 
affirmed the ruling of the Circuit Court of Appeals and 
took the view that the amended return was not a “first 
return” within the intent of Section 114(b) (4) of the 
Act of 1934. In support of this conclusion, the Court 
says: 

We think that petitioner’s amended return, filed on 
March 3, 1936, was not a “first return” within the mean- 
ing of § 114(b) (4). By § 53(a) (1) of the 1934 
Act, the return was due on or before March 15, 1935. 
By § 53(a) (2) the Commissioner was empowered to 
grant a reasonable extension for filing returns but, so 
far as applicable here, not exceeding six months. Hag- 
gar Co. v. Helvering, 308 U. S. 389, would compel the 
conclusion that had the amended return been filed within 
the period allowed for filing the original return, it would 
have been a “first return” within the meaning of § 114 
(b) (4). But we can find no statutory support for the 
view that an amendment making the election provided 
for in that section may be filed as of right after the 
expiration of the statutory period for filing the original 
return. 

We are not dealing with an amendment designed 
merely to correct errors and miscalculations in the orig- 
inal return. Admittedly the Treasury has been liberal in 
accepting such amended returns even though filed after 
the period for filing original returns. This, however, is 
not a case where a taxpayer is merely demanding a cor- 
rect computation of his tax for a prior year based on 
facts as they existed. Petitioner is seeking by this 
amendment not only to change the basis upon which its 
taxable income was computed for 1934, but to adopt a 
new method of computation for all subsequent years. 
That opportunity was afforded as a matter of legislative 
grace; the election had to be made in the manner and 
in the time prescribed by Congress. The offer was lib- 
eral. But the method of its acceptance was restricted. 
The offer permitted an election only in an original re- 
turn or in a timely amendment. An amendment for the 
purposes of § 114(b) (4) would be timely only if filed 
within the period provided by the statute for filing the 
original return, No other time limitation woyld have 
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statutory sanction. To extend the time beyond the lim- 
its prescribed in the Act is a legislative, not a judicial 
function. 
The opinion adds further that strong practical con- 
siderations support the construction adopted here. 
The case was argued by Mr. Robert Ash for the 
petitioner, and by Mr. Richard H. Demuth for the re- 
spondent. 


Taxation—Surtax on Undistributed Profits— 
Revenue Act of 1936 


Section 26(c)(1) of the Revenue Act of 1936 relieving 
from the general surtax on undistributed profits such divi- 
dends as a corporation could not distribute without violat- 
ing a provision of a written contract executed prior to May 
1, 1936, and dealing expressly with the payment of divi- 
dends, does not extend to profits earned during the taxable 
year which, by reason of a previously existing deficit, could 
not be paid out in dividends without violation of the state 
law. A state statute thus preventing the payment of divi- 
dends is not a provision of a written contract within the 
meaning of the exemption in the Revenue Act. 


Helvering v. Northwest Steel Rolling Mills, Inc., 
85 Adv. Op. 21; — Sup. Ct. Rep. —. (No. 121, de- 
cided November 12, 1940). 

This case involves a question as to the operation of 
the Revenue Act of 1936 in its relation to corporate 
profits earned but not distributed during the tax year. 
The respondent, because of a previously existing defi- 
cit, was prohibited by a state law from distributing, as 
dividends, profits earned in 1936. Section 14 of the 
Revenue Act of 1936 imposes a general surtax on prof- 
its earned but not distributed during the tax year. Sec- 
tion 26(c)(1) relieves from the surtax all undistributed 
profits which the corporation could not distribute as 
dividends “without violating a provision of a written 
contract executed by the corporation prior to May 1, 
1936, which provision expressly deals with the payment 
of dividends.” 

In the instant case the respondent contended that its 
corporate charter from the state constituted a written 
contract prohibiting the payment of dividends under 
the circumstances. It further contended that if the Act 
should be construed to deny the credit, it is unconsti- 
tutional. 

The Commissioner held the respondent liable for the 
surtax, notwithstanding the state prohibition. The 
Board of Tax Appeals sustained the Commissioner, but 
the Circuit Court of Appeals of the Ninth Circuit re- 
versed. On certiorari the Supreme Court reversed the 
latter ruling and sustained the ruling of the Commis- 
sioner and the Board of Tax Appeals, in an opinion by 
Mr. Justice BLAcK. 

At the outset the opinion emphasizes that the tax 
in question is one generally imposed and that the re- 
spondent’s claim is for a credit in the nature of a spe- 
cially allowed deduction or exemption, and stresses the 
tule that special tax exemptions are to be strictly con- 
strued. In reaching the conclusion that the exemption 
or credit here claimed does not meet this test, Mr. 
Justice BLACK says: 

Measured by this sound standard it is probably not 

necessary to go beyond the plain words of section 26 

(c)(1) in search of the legislative meaning. Certainly, 

at first blush, few would suppose that when Congress 

granted a special exemption to corporations whose divi- 

dend payments were prohibited by executed written con- 

tracts, it thereby intended to grant an exemption to 
corporations whose dividend payments were prohibited 
by state law. The natural impression conveyed by the 






































































































words “written contract executed by the corporation” is 
that an explicit understanding has been reached, reduced 
to writing, signed and delivered. True, obligations not 
set out at length in a written contract may be incor- 
porated by specific reference, or even by implication. But 

Congress indicated that any exempted prohibition against 

dividend payments must be expressly written in the ex- 

ecuted contract. It did this by adding a precautionary 

clause that the granted credit can only result from a 

provision which “expressly deals with the payment of 

dividends.” 

That the language used in section 26(c) (1) does not 
authorize a credit for statutorily prohibited dividends is 
further supported by a consideration of section 26(c) 
(2). By this section, a credit is allowed to corporations 
contractually obligated to set earnings aside for the pay- 
ment of debts. That this section referred to routine 
contracts dealing with ordinary debts and not to statu- 
tory obligations is obvious—yet the words used to indi- 
cate that the section had reference only to a “written 
contract executed by the corporation” are identical with 
those used in section 26(c) (1). There is no reason to 
believe that Congress intended that a broader meaning 
be attached to these words as used in section 26(c) (1) 
than attached to them under the necessary limitations of 
26(c) (2). 

The opinion recognizes that corporate charters have 
been held by the courts to be contracts so far as they 
grant rights, properties, privileges and franchises. It 
is pointed out, however, that not all provisions of law 
providing for the grant of franchises are contractual in 
their nature. It is emphasized here that the duty of the 
corporation to refrain from distributing dividends in 
the circumstances presented arose by virtue of a valid 
law of Washington which was not a grant or written 
contract. 

The Court gives attention also to the respondent’s 
arguments that the tax statute as construed offends the 
Fifth, Tenth and Sixteenth Amendments. All of these 
arguments were rejected. 

In Crane-Johnson Co. v. Helvering, (No. 8, decided 
November 12, 1940), the Circuit Court of Appeals for 
the Eighth Circuit had reached a conclusion contrary 
to the decision of the Circuit Court of Appeals for the 
Ninth Circuit in the Northwest Steel Rolling Mills case 
discussed above. The ruling in the Eighth Circuit, since 
it is consistent with the opinion of the Supreme Court 
in the Northwest Steel Rolling Mills case, was affirmed 
on the authority of the latter. 

The case was argued by Mr. Richard H. Demuth 
for the petitioner and by Mr. Walser S. Greathouse for 
the respondent in No. 121, and by Mr. John E. Hughes 
for the petitioner and by Mr. Richard H. Demuth for 
the respondent in No. 8. 


Taxation—Deduction of Individual Losses From 
Partnership Gains—Revenue Act of 1932 


In computing the income of an individual partner, the 
word “gains” in Section 23(r)(1) includes gains from sales 
or exchanges of partnership securities which are not capital 
assets as defined in Section 101. From those partnership 
gains he may deduct losses from the sale or exchange of 
personal securities of the same sort. 

Neuberger v. Comm. of Interna] Revenue, 85 Adv. 
Op. 16; — Sup. Ct. —, (No. 5, decided November 12, 
1940). 

This case involves a question as to the deduction of 
individual losses from partnership gains in determining 
the taxable income of a member of a partnership, 
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The petitioner is a partner in a firm trading in se- 
curities on the New York Stock Exchange. He exe- 
cutes orders on behalf of the partnership customers. In 
addition, he trades in securities for his own account. 
In 1932, the partnership had a profit of $142,802.29 
from the sale of securities which were not capital as- 
sets as defined in Section 101 of the Revenue Act of 
1932. It had other income of $170,830.65 and deduc- 
tions of $203,981.78, or a net income of $109,651.16. 
The petitioner’s distributive share was $44,158.55. The 
same year the petitioner had a net loss of $25,588.93 
on his private transactions which were not capital assets 
as defined in Section 101. 

In his income tax return for 1932 the petitioner de- 
ducted from gross income the $25,588.93 loss. The 
Commissioner disallowed the deduction and assessed a 
deficiency. His ruling was upheld by the Board of Tax 
Appeals. The Circuit Court of Appeals affirmed. On 
certiorari the judgment was reversed by the Supreme 
Court in an opinion by Mr. Justice MurPuy. 

Allowable deductions set out in the Act include in 
Section 23(r)(1), “Losses from sales or exchanges of 
stocks and bonds (as defined in subsection (t) of this 
section) which are not capital assets (as defined in 
section 101) shall be allowed [as deductions from gross 
income] only to the extent of the gains from such sales 
or exchanges... .” 

The controlling question was whether in computing 
the income of an individual partner “gains,” as used 
in the foregoing, includes gains from sales of partner- 
ship securities which are not capital assets as defined 
in Section 101. The Court concluded that the gains 
from sales of partnership securities are included there- 
in. In an analysis of the statutory intent, Mr. JUSTICE 
MURPHY says: 

The basic and narrow question is whether, in com- 
puting the income of an individual partner, the word 
“gains” in Section 23(r)(1) includes gains from sales 
or exchanges of partnership stocks and bonds which are 
not capital assets as defined in Section 101. We are of 
opinion that it does. 

In computing gross income prior to the Revenue Act 
of 1932, subject to certain limitations a taxpayer was 
entitled to deduct the full amount of his losses from 
transactions in securities. Revenue Act of 1928, § § 
23(e), 23(g), 101(b), 113. But the growing custom of 
diminishing ordinary income by deducting losses realized 
on the sale of securities which had shrunk in value, due 
no doubt to the fall in prices after 1929, led Congress 
to provide in Section 23(r)(1) that deductions for such 
losses should be limited to gains from similar transac- 
tions. 

That this was the purpose and the only purpose of 
Section 23(r)(1) abundantly appears from the Report 
of the Senate Finance Committee accompanying the bill. 
Nowhere does there appear any intention to deny to a 
taxpayer who chooses to execute part of his security 
transactions in partnership with another the right to 
deductions which plainly would be available to him if 
he had executed all of them singly. Nowhere is there 
any suggestion that Congress intended to tax noncapital 
security gains until they exceeded similar losses. The 
language of Section 23(r)(1) does not require such a 
construction. Nor do the available evidences of Con- 
gressional intent indicate such a purpose. 


The opinion also discusses and rejects a contention 
of the Commissioner that the deduction here claimed is 
inconsistent with the general scheme created for re- 
porting partnership income as well as, in effect, a 
double use of Section 23(r)(1). With reference to this 
argument, the opinion adds: 

It is not to be doubted that in the enactment of Sec- 


tion 23(r)(1) Congress intended not only to deal with 
individual security gains and losses, but also to permit 
losses suffered in partnership security transactions to be 
applied against partnership gains in like transactions. It 
does not follow, however, and the language of the stat- 
ute does not pravide, either expressly or by necessary 
implication, that losses sustained in an individual capac- 
ity may not be set off against gains from identical though 
distinct partnership dealings. If the individual losses 
are actually incurred in similar transactions it cannot 
justly be said that the same deduction is taken a second 
time, or that the real purpose of the statute, which is 
ultimately to tax the net income of the individual partner, 
would thereby be impaired. 

Sections 181-189 of the Revenue Act of 1932, 49 Stat. 
169, 222-223, provide generally for computation and re- 
porting of partnership income. In requiring a partner- 
ship informational return although only individual part- 
ners pay any tax, Congress recognized the partnership 
both as a business unit and as an association of indi- 
viduals. This weakens rather than strengthens respon- 
dent’s argument that the privileges are distinct or that 
the unit characteristics of the partnership must be em- 
phasized. . . . Nor is the deduction claimed here pre- 
cluded because Congress, in Sections 184-188, has par- 
ticularized instances where partnership income retains 
its identity in the individual partner’s return. The maxim 
“expressio unius est exclusio alterius” is an aid to con- 
struction not a rule of law. It can never override clear 
and contrary evidences of Congressional intent. 

Mr. Justice Roperts, Mr. Justice BLAcK and Mr. 
Justice Douctas voted for affirmance of the judgment 
of the court below. 

The case was argued by Mr. J. Louis Monarch for 
the petitioner, and by Mr. Wilbur H. Friedman for the 
respondent. 


National Labor Relations Act—Power of Board to 
Select Appropriate Bargaining Unit 

When the record in an Unfair Labor Practice proceeding 
under the National Labor Relations Act, involving a contro- 
versy between two competing unions in the employers plant, 
contains substantial evidence that the employer had by 
unfair practices given assistance to one union thus effec- 
tuating a closed shop contract with the former, which when 
the contract was executed did not represent an uncoerced 
majority of the employees, an order abrogating the contract 
with the union thus assisted, and directing the employer to 
deal with the other union as the exclusive bargaining agent, 
is within the authority of the board, even though, before 
the order was issued, the disestablished union has claimed 
that it had then been designated by a majority of all the 
employees. 

International Association of Machinists; Tool and 
Die Makers Lodge No. 35, etc., Petitioners v. National 
Labor Relations Board. No. 16, 85 Adv. Op. 5, Sup. 
Ct. Rep. —. Decided Nov. 12, 1940.) 

The National Labor Relations Board, in proceedings 
under Sec. 10 of the National Labor Relations Act, had 
ordered the Serrick Corporation to cease and desist 
from giving effect to a closed shop contract with the 
International Association of Machinists, an A. F. of L. 
craft union, and to deal with the United Automobile 
Workers of America, a C. I. O. industrial union, as ex- 
clusive bargaining agent of its employees. The employer 
had complied with this order, but the craft union, as 
intervenor before the Board, sought review by the 
Circuit Court of Appeals, which affirmed the Board's 
order. The Supreme Court had granted certiorari 
because of the importance of the question and of a 
conflict of circuit court decisions. 
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The ground of attack upon the order of the Board 
was twofold: (1) That upon the record, the Board 
was without authority to find, as it did, that the closed 
shop contract was invalid under the Act because the 
craft union had been assisted by unfair labor practices 
of the employer since it did not represent an uncoerced 
majority of the employees at the time of the contract’s 
execution and was not an appropriate bargaining unit; 
(2) That, because before the Board’s action was issued, 
the craft union had submitted to the Board a claim 
that it had then obtained the support of an overwhelm- 
ing majority of all the employees, and the Board had 
not then ordered an election or even made an investi- 
gation to determine the truth of that fact, the Board was 
without authority to require the employer to bargain 
with the industrial unit. 

The opinion of the Court by Mr. Justice DouGLas 
sustains the Board’s authority and its order on both 
points. On the first ground of attack, it reviews the 
record in some detail. Four old and trusted employees 
had, prior to the contest between the two unions, been 
actively engaged in behalf of a company union. Efforts 
to build up that union having failed, they had shifted 
their support to the craft union and moved to the 
forefront of its drive for membership. Their various 
activities in this drive were carried on in company time 
and openly in the shop, with the knowledge of plant 
officials. Similar freedom was not allowed to solicitors 
of the industrial union. Other facts from the record 
are summarized in the opinion as follows: 

Five U.A.W. officials had been discharged in June, 
1937, because of their union activities. The known 
antagonism of the employer to U.A.W. before petitioner’s 
drive for membership started made it patent that the 
employees were not free to choose U.A.W. as their 
bargaining representative. Petitioner started its drive 
for membership late in July, 1937, and its closed-shop 
contract was signed August 11, 1937. On August 10, 
1937, the U.A.W., having a clear majority of all the 
employees, presented to the employer a proposed written 
contract for collective bargaining. This was refused. 
On August 13, 1937, all toolroom employees who refused 
membership in petitioner, some 20 in number; were dis- 
charged. On August 15, 1937, the management circu- 
lated among the employees a statement which, as found 
by the Board, was a thinly veiled attack on the U.A.W. 
and a firm declaration that the employer would not enter 
into any agreement with it. 

The craft union had urged that the hostility of the 
employer to the industrial union could not be translated 
into assistance to the opposing faction, and that none 
of the acts of employees in soliciting for the craft union 
were attributable to the employer. As to this, the 
opinion states : 

We disagree with that view. . . . Known hostility to 
one union and clear discrimination against it may indeed 
make seemingly trivial intimations of preference for 
another union powerful assistance for it. Slight sug- 
gestions as to the employer’s choice between unions may 
have telling effect among men who know the conse- 
quences of incurring that employer’s strong displeasure. 
The freedom of activity permitted one group and the 
close surveillance given another may be more powerful 
support for the former than campaign utterances. 

To be sure, it does not appear that the employer 
instigated the introduction of petitioner into the plant. 
But the Board was wholly justified in finding that the 
employer “assisted” it in its organizational drive. Silent 
approval of or acquiescence in that drive for membership 
and close surveillance of the competitor; the intimations 
of the employer’s choice made by superiors; the fact 
that the employee-solicitors had been closely identified 


with the company union until their quick shift to peti- 
tioner; the rank and position of those employee-solici- 
tors; the ready acceptance of petitioner’s contract and 
the contemporaneous rejection of the contract tendered 
by U.A.W.; the employer’s known prejudice against the 
U.A.W. were all proper elements for it to take into 
consideration in weighing the evidence and drawing its 
inferences. To say that the Board must disregard what 
preceded and what followed the membership drive would 
be to require it to shut its eyes to potent imponderables 
permeating this entire record. The detection and 
appraisal of such imponderables are indeed one of the 
essential functions of an expert administrative agency. 
The craft union also urged that the Board’s con- 
clusion that the membership drive was headed by 
“supervisory employees” was erroneous, since these 
particular employees were not foremen but were merely 
“head men,” and therefore their acts are not attributable 
to the employer. As to this, the opinion says: 


The employer, however, may be held to have assisted 
the formation of a union even though the acts of the 
so-called agents were not expressly authorized or might 
not be attributable to him on strict application of the rules 
of respondeat superior. We are dealing here not with 
private rights (Amalgamated Utility Workers v. Consoli- 
dated Edison Co., 309 U. S. 261) nor with technical con- 
cepts pertinent to an employer’s legal responsibility to 
third persons for acts of his servants, but with a clear 
legislative policy to free the collective bargaining process 
from all taint of an employer’s compulsion, domination, or 
influence. The existence of that interference must be 
determined by careful scrutiny of all the factors, often 
subtle, which restrain the employees’ choice and for 
which the employer may fairly be said to be responsible. 
Thus where the employees would have just cause to 
believe that solicitors professedly for a labor organiza- 
tion were acting for and on behalf of the management, 
the Board would be justified in concluding that they 
did not have the complete and unhampered freedom of 
choice which the Act contemplates. Here there was 
ample evidence to support that inference. 


In closing this discussion of this first branch of the 
case, the Court concludes: 

By Sec. 8(3) of the Act discrimination upon the basis 
of union membership constitutes an unfair labor practice 
unless made because of a valid closed-shop contract. But 
that section authorizes an order under Sec. 10 abrogating 
such a contract with a labor organization which has 
been assisted by unfair labor practices. The presence 
of such practices in this case justified the Board’s con- 
clusion that petitioner did not represent an uncoerced 
majority of the toolroom employees. Secs. 7, 8(1). 
This conclusion makes it unnecessary to pass upon the 
scope of the Board’s power to determine the appropriate 
bargaining unit under Sec. 9(b). 

On the second ground of objection to the order of 
the Board, that before an order had been issued, the 
craft union had notified the Board that it had obtained 
support of a majority of the employees, and an election 
or investigation should then have been made, the opin- 
ion states: 


We agree with the court below that the Board in fail- 
ing to act on this request did not commit error. This was 
not a certification proceeding under Sec. 9(c); it was 
an unfair labor practice proceeding under Sec. 10. Where 
as a result of unfair labor practices a union cannot be 
said to represent an uncoerced majority, the Board has 
the power to take appropriate steps to the end that the 
effect of those practices will be dissipated. That neces- 
sarily involves an exercise of discretion on the part of 
the Board—discretion involving an expert judgment as 
to ways and means of protecting the freedom of choice 
guaranteed to the employees by the Act. It is for the 
Board not the courts to determine how the effect of prior 





932 


AMERICAN Bar ASSOCIATION JOURNAL 


VoL. 26 





unfair labor practices may be expunged. . . . It cannot 
be assumed that an unremedied refusal of an employer 
to bargain collectively with an appropriate labor organi- 
zation has no effect on the development of collective 
bargaining 

unless the effect of the unfair labor practices is com- 
pletely dissipated, the employees might still be subject 
to improper restraints and not have the complete freedom 
of choice which the Act contemplates. Hence the failure 
of the Board to recognize petitioner’s notice of change 
was wholly proper... . 

Sec. 9 of the Act provides adequate machinery for 
determining in certification proceedings questions of 
representation after unfair labor practices have been 
removed as obstacles to the employees’ full freedom of 
choice. 

The case was argued on October 24, 1940, by Mr. 
Joseph A. Padway for the petitioner and by Mr. Robert 
B. Watts for the respondent. 


Taxation—Puerto Rican Sales Tax—Foreign and 
Domestic Commerce Tariff and Customs 

A Puerto Rican sales tax imposed by territorial law is 
not invalid as an infringement of Congressional regulations 
of foreign and domestic commerce affected by United 
States tariff laws and customs regulations, when it is ap- 
plied to the delivery, in consummation of sales, of fuel oil 
previously imported in bond, and later withdrawn, duty 
free, for delivery to vessels in Puerto Rican ports for use 
as fuel upon their voyages to ports in the United States 
or foreign countries. 

West India Oil Company (Puerto Rico) v. Manuel 
V. Domenech, Treasurer of Puerto Rico. 85 Adv. Op. 
37, — Sup. Ct. Rep. —. (No. 26, Decided Nov. 12, 
1940. ) 

Certiorari had been granted in this case to review the 
judgment of the Supreme Court of Puerto Rico, af- 
firmed by the Circuit Court, that the Puerto Rican 
sales tax imposed by Sec. 16(a), 62 of the local In- 
ternal Revenue Act was valid, when it was laid upon 
oil brought to Puerto Rico from a foreign country 
where it had been produced and refined; there stored 
in bonded warehouses in the joint custody of the ob- 
jecting taxpayer and the United States under authority 
of the Tariff Act of 1930; then, from time to time in 
part withdrawn from bond for delivery to vessels in 
Puerto Rican ports upon sales for use as ships’ stores 
later to be used as fuel on voyages of those vessels to 
the United States and foreign countries. 

The opinion of the Court was delivered by Mr. Jus- 
TICE Stone. It had been urged that the Puerto Rican 
tax was invalid as here applied because provisions of 
the Tariff Act of 1930, and the Revenue Act of 1932, 
and customs regulations relating to bonded manufac- 
turing warehouses, when applied to the transactions that 
were here under consideration, manifested an intention 
of Congress to regulate the commerce involved and the 
local tax on the sale was in conflict with those regu- 
lations. In support of this contention, the decision in 
McGoldrick v. Gulf Oil Co., 309 U. S. 414, which 
held that the New York City sales tax, when applied 
to similar transactions in crude oil imported into New 
York City, was invalid for that reason. The opinion 
rejects this argument on the ground that in the instant 
case Congress has consented to the tax by its enact- 
ment in 1927 of an amendment to the Organic Act of 
Puerto Rico: 

Before the amendment, Sec. 3 had prohibited duties 

“on exports from Puerto Rico,” but had provided that 

“taxes and assessments on property, internal revenue” 


etc., “may be imposed for the purposes of the insular 
and municipal governments respectively, as may be pro- 
vided and defined by the Legislature of Puerto Rico. 
. .. Congress, by the amendment, added to Sec. 3 a 
proviso “that the internal-revenue taxes levied by the 
Legislature of Puerto Rico in pursuance of the authority 
granted by this Act on articles, goods, wares or mer- 
chandise may be levied and collected as such legislature 
may direct, on the articles subject to said tax as soon 
as the same are manufactured, sold, used or brought into 
the island: Provided that no discrimination be made be- 
tween the articles imported from the United States or 
foreign countries and similar articles produced or manu- 
factured in Puerto Rico. The officials of the Customs 
and Postal Services of the United States are hereby 
directed to assist the appropriate officials of the Puerto 
Rican government in the collection of these taxes. 

The plain purport of the words of this proviso is that 
any tax authorized by the Organic Act with respect to 
articles of domestic production may likewise be levied 
with respect to imported articles “as soon as . . .[they] 
. . . are manufactured, sold, used or brought into the 
island” provided only that there be no tax discrimination 
between articles brought from the United States and 
foreign countries and domestic articles. The amendment 
seems to have been occasioned by doubts which had 
arisen whether merchandise brought to the Island from 
the United States was subject to local taxation while 
in the original package and also whether the merchan- 
dise has, while in the control of the customs authorities, 
the same status as respects local taxation as goods simi- 
larly controlled which have been imported -from foreign 
countries and whether the power of the insular legisla- 
ture to tax imports from foreign countries was any 
greater than that of the states which are forbidden, by 
Clause 2, of Sec. 10 of Art. I of the Constitution, to tax 
imports and exports without the consent of Congress. 
... The effect of the broad language of the amendment 
was not only to subject to taxation all imported goods, 
whether from the United States or foreign countries, 
when brought into the Island in the original package, 
but to neutralize the regulatory effect of the customs 
laws and regulations in so far as they protected articles 
from local taxation after their arrival. Merchandise in 
the original package was thus subjected to tax when 
brought into the Island without regard to customs reg- 
ulations.. It would seem plain that other merchandise 
not in the original package was left in no more favor- 
able situation and in the face of the broad and unam- 
biguous language of the statute we cannot say that the 
one, more than the other, is immune from local taxation. 
Even if the oil sold as ships’ stores were to be regarded 
as “exported,” cf. Swan & Finch v. United States, 190 
U. S. 143, 145; United States v. Chavez, 228 U. S. 525; 
Cunard S.S. Co. v. Mellon, 262 U. S. 100, the tax is 
one clearly within the terms of the proviso added to Sec. 
3 and so is one consented to by the United States. 


The opinion concludes by pointing out that the pro- 
cedure for segregating imports in bond without payment 
of customs and pending withdrawal and re-export, long 
antedated the amendment of the Organic Act. Thus 
the later acts of 1930, and 1932, placed fuel oil in Puerto 
Rico in the same category as original package or bonded 
merchandise which was subject to local taxation when 
it was brought into the Island. 


The extension by Congress to fuel oil of the benefits 
of the customs laws and regulations affecting merchan- 
dise imported in bond did not imply that those laws and 
regulations were to be given any different effect in 
Puerto Rico than they then were permitted to have under 
Sec. 3 of the Organic Act. In any event, considering 
the relationship of general Congressional legislation to 
legislation specifically applicable to our territories and 
possessions, repeals by implication are not to be favored 
and will not be adjudged unless the legislative intention 
to repeal is clear, 











IL. 26 





insular 
be pro- 
» Rico. 
cc. 3 a 
by the 
thority 
r mer- 
islature 
is soon 
‘ht into 
ide be- 
ates or 
manu- 
ustoms 
hereby 
Puerto 
. 
is that 
pect to 
levied 
.[they] 
ito the 
ination 
es and 
ndment 
th had 
1 from 
while 
‘rchan- 
orities, 
S simi- 
foreign 
legisla- 
as any 
len, by 
to tax 
ngress. 
idment 
goods, 
intries, 
ickage, 
ustoms 
irticles 
lise in 
when 
is reg- 
andise 
favor- 
unam- 
iat the 
xation. 
varded 
2s, 190 
>. 525; 
tax is 
0 Sec. 
e pro- 
yment 
, long 
Thus 
-uerto 
onded 
when 


enefits 
rchan- 
rs and 
ect in 
under 
lering 
ion to 
s and 
vored 
ention 











DecemBeER, 1940 


SuPREME Court DECISIONS 


933 





Mr. Justice Reep delivered a dissenting opinion, in 
which he was joined by Mr. Justice Roperts. The 
reasoning upon which the dissent is predicated is stated 
in its first paragraph as follows: 

This judgment should be reversed on the authority 

of McGoldrick v. Gulf Oil Corporation, 309 U. S. 414. 

That case has just established the superiority of a federal 

statute for the protection of commerce over a state’s 

right to levy a sales tax. In it we pointed out that it 
was inconsistent with the plenary power of Congress 
over commerce to permit local exactions to cut into the 
competitive advantages provided through the remission 
of customs duties to suppliers and exporters by the ship 
stores and fuel oil provisions of Sec. 309 of the Tariff 

Act of 1930 and Sec. 601(b) and Sec. 630 of the Reve- 

nue Act of 1932. Congress authorized these advantages 

to give our ship chandlers opportunity to compete for 
this trade on an even basis with nonresidents. The Gulf 

Oil case held that imported fuel oil carried in New York 

bonded warehouses for export might be sold, under 

Treasury oversight, to noncoastwise shipping without 

payment of the city sales tax. The opinion demonstrated 

that the purpose of Congress would be thwarted if local 
taxation were permitted to interfere. ‘The same holding 
in my opinion is required here. 

The dissent states disagreement with the majority 
as to the effert of the 1927 amendment to the Puerto 
Rican Organic Act, expressing the view that that 
amendment merely makes goods in the original package 
in Puerto Rico taxable as other goods in the common 
mass of taxable property, and gives no broader power 
of taxation of oil sales to Puerto Rico than is possessed 
by New York or other states under the decision in the 
Gulf Oil case, supra. 

The case was argued on October 23rd and 24th by 
Mr. James R. Beverley for the petitioner and by Mr. 
William Cattron Rigby for the respondent. 


Summaries 


Statutes—Miller Act—What Constitutes Service 
of Notice 


Fleisher Engineering & Construction Co., and Joseph 
A. Bass, doing business as Joseph A. Bass Co., et al. 
v. U. S. of America, for the use and benefit of George 
S. Hallenbeck, etc. 85 Adv. Op. 32, —Sup. Ct. Rep.—. 
(No. 15, decided November 12, 1940.) 


Certiorari to determine whether in a suit by one who 
has furnished labor for a subcontractor on a housing 
project erected under contract with the United States, 
for recovery upon a payment bond given by the con- 
tractor, the service of notice upon the contractor, as 
required by Sec. 2 of the Miller Act, was sufficient since 
it was not sent by registered mail, although it was 
actually received and its contents were adequate. 

The Court’s opinion by Mr. Cuter Justice HUGHES 
holds that the statutory requirement had been satisfied. 
It points out that the Miller Act was intended to be 
highly remedial and, therefore, should be liberally con- 
strued. It finds that although the statute specifies that 
service shall be by registered mail, the purpose of that 
requirement was merely to assure receipt of notice, and 
was not intended to deny right of suit even though re- 
quired notice within the specified time had been given 
and received. In this sense the provision of the statute 
dealing with the method of service was construed to be 
intended to provide a means to get proof of service 
when receipt of the notice is not shown, rather than to 
he a condition precedent to the right to sue. 

The case was argued on Octoher 17 and 18, 1940, 


by Mr. Frank Gibbons for petitioners and by Mr. 
Edwin J. Culligan for respondent. 


Taxation—Privilege Taxes 


Continental Assurance Company v. Tennessee. 
85 Adv. Op. 42; 61 Sup. Ct. Rep. 1 (No. 117, Opin- 
ion filed Oct. 21, 1940.) 


Tennessee sued to enforce payment of taxes on priv- 
ilege of doing business within the state, measured by 
a percentage of annual premiums to be paid through 
the life of the policy. The company withdrew from 
the state and claimed that it had neither transacted 
business nor received premiums in the state thereafter. 
The Supreme Court of Tennessee sustained the tax. 
The company appealed to the Supreme Court of the 
United States, relying on a former decision in what 
was claimed to be a similar case. (Provident S. & L. A. 
S. v. Kentucky, 239 U. S. 103). The Tennessee court 
had distinguished that case because here the tax was 
levied on the privilege to enter the state and engage in 
the insurance business and was measured by the pre- 
miums for the life of the policies respectively, and 
was therefore not terminated by withdrawal from the 
state, whereas the tax in the earlier case cited was 
levied on the premiums received. 

The appeal was dismissed for want of a substantial 
Federal question. 


Taxation—Processing Taxes—Refunds 


Wilson & Co. v. United States (and consolidated 
cases) — Adv. Op. —; — Sup. Ct. Rep. — (Nos. 23, 
24 and 25. Opinion filed Nov. 18, 1940). 

__ Petitioners who are engaged in the preparation, pack- 
ing and sale of meat products in foreign and domestic 
commerce, filed claims for refunds of processing taxes 
paid by them under the Agricultural Kajustmest Act. 
The Commissioner of Internal Revenue denied all the 
claims and suit was brought in the Court of Claims. 
The United States sought to remove the petit’ons for 
lack of jurisdiction because of the provisions of Title 
VII of the Revenue Act of 1936. The Court of Claims 
dismissed the actions for want of jurisdiction on the 
ground that Section 601 (e) of the act referred to pre- 
vented judicial review of the Commissioner’s action. 
Certiorari was granted to resolve the conflict with the 
decisions of other circuits involving the same question. 
in an opinion by Mr. Justice Murpuy the court 
held that the Court of Claims was without jurisdiction. 

Mr. Dean G. Acheson argued the case for the peti- 
tioners and Mr. Warren W. Gardner for the respon- 
dent. 


(After the foregoing reviews and summaries were 
set up and ready for the press, the Supreme Court 
handed down five additional opinions which are here 
very briefly summarized.) 

Bankruptcy—Municipal Corporations 

American United Mutual Life Insurance Company v. 
City of Avon Park, Fla. No. 31. (Opinion filed No- 
vember 25, 1940.) 

The district court confirmed a plan for the composi- 
tion of debts of a municipality under Chapter IX of 
the Bankruptcy Act. The Circuit Court of Appeals af- 
firmed. The Supreme Court reversed on the ground 
that creditors of the municipality were not fully in- 
formed of the relations between the municipality and 
its corporate fiscal agent. That agency owned a consid- 
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erable portion of the requisite two-thirds of the munic- 
ipal bonds, obligations and indebtedness, and the record 
did not show that those relations were communicated 
to the other creditors. On this question the Court, 
speaking by Mr. Justice Douc.as, said that the fiscal 
agent was acting in a dual capacity and that the mini- 
mum requirement for fair dealing was the elementary 
obligation of full disclosure of all its interests; that 
equity and good conscience would not permit a finding 
that acceptance of the plan by one acting in a represen- 
tative capacity constitutes “good faith” when the agent 
is obtaining an undisclosed benefit from the plan. It 
was suggested that since the case must be remanded 
the trial court determine whether the claims held by 
the agency were not owned by or held for the city and 
whether therefore those claims could be included in the 
computation of the two-thirds majority of consenting 
creditors required by the Bankruptcy Act. The district 
court was also admonished to consider the applicability 
of recent Florida decisions bearing upon the legality 
of the fiscal agency contract. 

Giles J. Patterson argued the case for the petitioner ; 
Robert J. Pleus for the respondent. 


Constitutionality—Equal Protection—Exclusion of 
Colored Citizens from Jury Service 


Smith v. Texas. No. 33. (Opinion filed Nov. 25, 
1940.) 

The conviction of a negro in a Texas court affirmed 
by the Texas Court of Appeals was reversed because 
the evidence showed that there was actual racial dis- 
crimination against persons of the colored race in the 
selection of grand jurors. 

Sam W. Davis argued the case for the petitioner ; 
George W. Barcus, Assistant Attorney General of 
Texas, for the respondent. 


Statutes—Federal Communications Act of 1934— 
Method of Appeal 


Federal Communications Commission v. Columbia 
Broadcasting System of California. Nos. 39, 40. (Opin- 
ion filed Nov. 25, 1940.) 

Held in an opinion by Mr. Justice Frankfurter that 
an order of the Communications Commission denying 
an application of an assignment of a broadcast license 
was not appealable and could be reviewed only by a 
suit in a Federal district court. 

Telford Taylor argued the case for the Commission ; 
Harry M. Plotkin for the respondent broadcasting 
companies. 


Taxation—Income Tax—Gifts Taxable to Donor 


Helvering v. Horst. No. 27. (Opinion filed Nov. 25, 
1940.) 

The Commissioner of Internal Revenue obtained cer- 
tiorari to review a decision on the question whether 
the gift of interest coupons detached from the bonds, 
delivered to the donee, and later in the year of the gift 
paid at maturity, is the realization of income taxable to 
the donor. Mr. Justice SToNE delivered the opinion of 
the Court and held that when by the detachment of 
coupons from a bond and the gift of the coupons, the 
donor has separated his right to interest payments and 
procured the payment of that interest to his donee, 
“he has enjoyed the economic benefits of the income in 
the same manner and to the same extent as though the 
transfer were of earnings and in both cases the import 
of the statute is that the fruit is not to be attributed to 








a different tree from that on which it grew.” The case 
was reversed. Mr. Justice McReyno ps filed a sep- 
arate opinion in which he dissented from the opinion 
of the majority on the ground that the unmatured 
coupons were independent negotiable instruments com- 
plete in themselves and that through the gift they be- 
came at once “the absolute property of the donee free 
from the donor’s control and in no way dependent upon 
ownership of the bonds.” 

The Curer Justice and Mr. Justice RoBErRTs con- 
curred in the dissenting opinion. 

Arnold Raum argued the case for the Commissioner ; 
Selden Bacon for the taxpayer. 

Another case, Helvering v. Gerald A. Eubank, No. 
205, was a companion case similarly decided with sim- 
ilar dissent. 





The Law List Problem 


NE of the interesting reports submitted at the 
O Philadelphia meeting was that of the Special 

Committee on Law Lists. The full report will 
appear in the Annual Report of the Association. Some 
excerpts from it and comment will be of interest here. 
In describing the “Background of the Law List Prob- 
lem,” the report says: 

Law lists began to develop about 65 years ago. Their 
number grew rapidly. They developed without any 
regulation, restraint or control of any kind from any 
source. During the past ten years approximately 300 
lists, directories, rosters and the like have been issued in 
this country alone. All have been dependent upon the 
profession’ for support and existence. They have cost 
the members of the profession millions of dollars. Some 
have been prepared, issued and conducted so as to merit 
support. Most of the 300 were not. Many of them were 
little more than rackets. They produced practically 
nothing for their listees and the practices engaged in 
by their issuers were not designed ‘to inspire confidence. 
The Special Committee was created in 1937. One of 

its major tasks has been the examination into the 
records of the various publishers and the determination 
of an approved law list. The complete 1940 list down 
to date appears on page 845 of the November issue of 
the JoURNAL. 

In commenting on General Progress, the committee 
says: 

Publishers report to the committee that they find 
conditions affecting law lists, generally speaking, very 
much more ethical and that the vicious abuses, formerly 
accepted almost universally as a necessary evil, have 
been largely eliminated. . . . The publishers have been 
educated to conduct their affairs on a much higher 
plane. They are sincerely striving to cooperate with the 
committee to elevate their business. 

The publishers thoroughly approve and _ support 
the present setup. What has been accomplished in the 
past three years, in their judgment, has been more 
economically and effectively done by the Association 
and its Committee than would otherwise have been 
possible. 

The committee points out that one of the most 
vitally effective groups is comprised of the business 
houses which use the law lists for forwarding business 
to attorneys. The committee has consulted with repre- 
sentatives of this group and has received cooperation 
from it. The committee made no request for action 
other than that it was necessary for the committee to 
continue its work for a further time. 
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THE HonourRABLE SOCIETY OF THE 
MIppLE TEMPLE 
October 10th, 1940. 
Dear Mr. Lavery, 

Thank you very much for your kind 
letter of September 17th, and please for- 
give the delay in answering it. You will 
appreciate by the contents of the “Lon- 
don Letter” for your December number 
which I forward herewith, that we have 
had a fairly hectic time here, and I fear 
it has interrupted my correspondence a 
little as I have sundry ARP duties to 
perform in addition to my usual job of 
work. The absence of my assistant does 
not improve matters. 

I look forward to seeing the October 
issue of the Journal and, with regard 
to your very kind offer of spare copies, 
should like to express my appreciation. 
May I have half a dozen copies? I pur- 
posely keep my request 
moderate as the Import 
of Goods (Prohibition) 
(Consolidation) Or- 
der, 1939 forbids the 
import of “Books and 
other printed matte) 
for reading purposes. 

. . other than those 
imported in single 
copies through the 
post.” It would, there- 
fore, be necessary for 
you to send even six 
copies in separate 
postal packets, and I 
do not wish to put you 
to any expense which 
can be avoided. 

I am happy to say 
that, in spite of these 
trying times, most of 
us keep smiling. Those 
who have lost friends 
and relatives in the 
bombings can hardly 
be expected to smile 
yet, but if they lack 
the power, tempor- 
arily, to smile, their 
resolution to see the 
thing through is tre- 
mendously increased. 
No one even thinks of 
Stopping till Hitler 
and all that he stands 
for, is smashed. 

With warmest re- 
gards and best wishes, 
Sincerely yours, 

H. A. C. Sturcess, 


Librarian and Keeper 
of the Records. 


London Letter 





London, October 10, 1940 


A T the time of writing, the war 
seems to be occupying the greater 
part of one’s thoughts, and more par- 
ticularly is this the case among the 
legal profession, since the Bar and the 
Inns of Court have received their due 
share, or perhaps more than their due 
share, of the result of Nazi hatred, as 
exemplified by the random bombing of 
non-military objects in London. Inci- 
dentally, it may be said that what the 
enemy hopes to gain by it is beyond the 
comprehension of anyone in _ this 
country. 

The first bit of frightfulness experi- 
enced by the Inns of Court was a high- 
explosive bomb in the garden of Gray’s 
Inn, which did no more damage than 
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the shattering of windows in chambers 
around the garden and the making of 
a large crater in the lawn. Later the 
Inner Temple Library was hit and the 
clock-tower, which contained the stair- 
case leading to the Library, was almost 
entirely demolished. The staircase 
itself had completely disappeared and 
the clock, one face of which was still 
visible, registered the time of the event 
as ten minutes to four. Much of what 
remained of the tower has been taken 
down as a measure of precaution 
against further damage. This clock- 
tower was erected after an ancient 
tower “built of chalk, rubble, and rag- 
stone, surmounted by a wooden cupola 
with a bell” had been pulled down in 
1866. A few books could be seen, after 
the explosion, lodged precariously on 
twisted girders high 
in the tower, and 
others were found in 
the ruins below, but 
it is gratifying to 
know that little dam- 
age has been done to 
the contents of the 
Library, although two 
other rooms suffered 
as a result of flying 
glass and rubble. 

It might have been 
thought that, by the 
law of averages, the 
Inner Temple would 
escape further dam- 
age, but a few nights 
later the Temple as a 
whole received an- 
other visit—this time, 
unfortunately, attend- 
ed with more serious 
results. The beautiful 
Inner Temple Hall, in 
which sc many mem- 
bers of the American 
Bar were entertained 
on the memorable oc- 
casion of their visit 
to this country in 
1924, suffered a direct 
hit by a high-explo- 
sive bomb. The walls 
of the building still 
stand, but much dam- 
age has been done to 
the roof and to the 
interior. Not a piece 
of the beautiful her- 
aldic glass remains in 
the windows, and 
many of the pictures 
have suffered. It will 
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be some time before the Hall can be 
used again, but, according to present 
accounts it will be possible to repair it. 
The Master Treasurer of the Middle 
Temple (Sir Cecil Hurst, G.C.M.G., 
K.C.B., K.C.) immediately offered the 
hospitality of the Middle Temple Hali 
and Library to members of the Inner 
Temple. Lunches are still served in the 
Middle Temple Hall and members of 
the Inner Temple have taken advantage 
of the offer and have expressed their 
appreciation of the welcome which has 
been accorded to them. 

A building in Crown Office Row was 
also hit and, although it looks some- 
what bent, it is still standing. There 
is a large crater at the entrance. An- 
other bomb came down in the Inner 
Temple Garden, but no damage was 
done by this one. In the Middle Tem- 
ple a building in Elm Court, in which 
the Society of Comparative Legislation 
is housed, was completely demolished, 
but the Society itself may be said to 
have had exceptional good luck. Many 
of their possessions were destroyed, but 
the whole of the material for the next 
number of their Journal was undis- 
turbed, though very dusty, and the issue 
will appear on time. Even the paying- 
in book, containing cheques ready for 
paying into the bank, as well as the 
petty cash, was found to be intact. The 
Society is now functioning from a tem- 
porary address in the Temple and steps 
are being taken to find for it another 
permanent home. Other tenants and 
residents in the building were not so 
fortunate, but it is believed that it will 
be possible to salve ‘many of their pos- 
sessions. 

Essex Court was another part of the 
Middle Temple which came in for un- 
welcome attention, but buildings were 
missed and the bomb fell in the open 
Court. The effect of the blast from this 
bomb was curious. Windows of some 
of the chambers were shattered, while 
others, nearer to the actual explosion, 
were not even cracked. A large piece 
of paving stone was hurled through the 
window of one room, smashing a small 
glass vase, but doing no other dam- 
age. In yet another building a high- 
explosive bomb crashed through the 
roof and went through all floors into 
the cellar below, but failed to explode 
and was later removed by the Inn’s staff 
without incident. 

It is a remarkable fact that, in spite 
of all this excitement in the Temple, 
not anyone received so much as a 
scratch from enemy action (although 
one resident received first aid for a cut 
sustained by his falling over an ob- 
struction in the dark) and this in spite 
of the fact that one of the bombs landed 
at the entrance to a shelter which was 
fully occupied at the time. The ocen- 


pants made their way through various 
emergency exits to other shelters and 
resumed their interrupted sleep. It may 
be remembered that I commented on the 
shelters provided in the Temple some 
time ago and it is gratifying to know 
by experience that their sites were very 
wisely chosen. Perhaps the most re- 
markable escape, however, fell to the lot 
of two members of the Middle Temple 
staff, who were doing duty as “spot- 
ters” for incendiary bombs on the roof 
of a building next to the one demolished 
in Elm Court. They were unharmed. 
The Middle Temple authorities have 
been able to provide alternative accom- 
modation for all tenants and residents 
who have been rendered temporarily 
homeless, and life is again proceeding 
more or less smoothly. 

Although, as stated, damage has been 
done to several places in the Temple, 
that done to the Inner House is, cf 
course, the most regrettable. It is not 
an ancient building, having been erected 
in 1870, and opened by Princess Louise 
on behalf of Queen Victoria on the 14th 
May in that year. It was built from 
designs of Sir Sydney Smirke, partly 
on the foundations of the old Hall, 
which is believed to have dated back to 
the time of the Knights Templars. The 
interior of the Hall is much larger than 
its external appearance would lead one 
to suppose. It is 94 feet in length, 41 
feet in width and 40 feet high to the 
springing of the hammer beams support- 
ing the roof. The Middle Temple Hall, 
one of the finest specimens of Eliz- 
abethan architecture in the country, has, 
so far, suffered no more serious dam- 
age than the breaking of a few windows 
by the force of the blast from the ex- 
plosion in Elm Court. Fortunately, the 
Benchers of that Inn had taken the pre- 
caution, in the early days of the war, 
of having the stained glass removed 
from the windows and plain glass put 
in its place. They have also removed 
the valuable pictures which adorned the 
walls. 

Lincoln’s Inn has, fortunately, not 
suffered any damage except for a few 
broken windows, caused by the blast 
from a bomb which wrecked a nearby 
building. A member of Lincoln’s Inn 
who has chambers in Stone Buildings 
found, stuck into the wall of his room, 
a pair of scissors which had evidently 
been blown from the said building 
through his window. 

The Royal Courts of Justice have also 
suffered damage in recent raids. One 
of the Chancery Courts was demolished 
when a high-explosive bomb crashed 
into the west wall of the main building. 
Two other Chancery Courts—the Lord 
Chancellor’s Court and another—were 
also badly damaged, but it is believed 
that it will he possible to repair them. 


Windows were shattered in all the 
Courts in the West Gallery, and some 
of the valuable stained glass in the 
Great Ha.’ was smashed. It is perhaps 
worthy of comment that scores of Ger- 
man judges and lawyers have in the past 
received much valuable assistance from 
the Inns of Court Libraries when vis- 
iting this country for the purpose of 
legal research. This courtesy was being 
shown to some almost up to the day 
upon which war was declared, and it 
cannot be claimed that their air force 
has made a generous repayment for 
value received. However, if any return 
after the war, they will miss one stair- 
case up which they once wended their 
way in the hope of improving their 
minds. 

While the above was being written 
another bomb came down in the Inner 
Temple garden. Practically every win- 
dow in King’s Bench Walk, Crown Of- 
fice Row, Paper Buildings and Harcourt 
Buildings overlooking the garden was 
smashed, but there were no casualties. 


Evidence and Powers of Attorney Act 


Among the numerous Acts passed in 
England as a result of the War, mention 
may be made of the Evidence and Pow- 
ers of Attorney Act, which has recently 
received the Royal Assent. On moving 
the second reading of the Bill in the 
House of Commons on the 4th of June, 
Sir Donald Somervell (the Attorney 
General) pointed out that it dealt with 
three or four different matters. The 
procedure in ordinary peace time for 
enabling British subjects, or cther per- 
sons, who have business here to swear 
affidavits abroad which would be ac- 
cepted in this country was, he said, 
quite inadequate in war-time when there 
are so many of our fellow citizens serv- 
ing overseas. The Act therefore pro- 
vides, in Section 1, that the Lord Chan- 
cellor may by order provide for em- 
powering officers of the fighting forces 
to administer oaths and take affidavits 
during any war in which His Majesty 
is engaged for all or any purposes for 
which an oath may be administered or 
affidavit taken by a commissioner for 
oaths appointed under Section 1 of the 
Commissioners for Oaths Act, 1889. An 
example of an occasion upon which 
someone serving abroad may wish to 
take advantage of this provision is 
where a man might be concerned in 
winding-up an estate. The section also 
deals with those who might be in en- 
emy territory or enemy occupied terri- 
tory, and enables the Secretary of State 
to empower persons serving in the 
Diplomatic, Consular or other foreign 
service which has undertaken to rep- 
resent His Majesty to administer oaths 
or take affidavits. Clause 2 deals with 
quite a different’ matter. Tetters inter- 
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cepted by the Censorship Department 
might quite conceivably contain material 
evidence in criminal cases and, in the 
ordinary course of procedure, it would 
be necessary for their officials to attend 
the trial, and probably the committal pro- 
ceedings as well, to give merely formal 
evidence to the effect that these were 
the documents which had been inter- 
cepted. It was realised that much val- 
uable time might be wasted in this way 
and that, if the official who was in- 
volved had subsequently been sent 
overseas, it might be virtually impos- 
sible to secure his attendance. Power 
is therefore given to a competent officer 
to certify that a particular document 
or photographic copy of a document has 
been intercepted, and such certificate 
will be accepted as evidence in the ordi- 
nary Courts. Section 3 of the Act 
deals with powers of attorney. It is 
realised that, with many men serving 
overseas, the need for executing such 
powers will increase, and additional 
safeguards are provided to prevent the 
fabrication of powers of attorney for 
those who have gone abroad and cannot, 
in consequence, look after their own af- 
fairs. It is therefore enacted that no 
instrument creating a power of attor- 
ney, to which the Act applies, shall be 
of any effect unless it is attested by 
at least one witness and unless and un- 
til it has been deposited in the central 
office of the Supreme Court; or has 
been registered in Scotland in the books 
of council of session; or has been de- 
posited in the proper office of the Su- 
preme Court under section forty-eight 
of the Conveyancing Act, 1881, as it 
applies to Northern Ireland. Section 4, 
as stated by the Attorney General, deals 
with a technical defect in the law. For- 
merly office copies of these documents 
filed in this country or in Northern Ire- 
land were accepted at Courts in Eng- 
land or in northern Ireland but not in 
Scotland. As the object of the Act is 
that these documents can be filed in any 
of the three countries the section 
puts the law on a uniform basis and en- 
ables office copies, or the equivalent, to 
be accepted in the courts of all the three 
countries wherever the original may 
have been filed. 


Judicial Changes 


Lord Hewart, on whom a viscounty 
is to be conferred, has resigned the post 
of Lord Chief Justice, with effect from 
October 12th. His retirement was not 
altogether unexpected, as it was known 
that his health had not been good for 
some time. He is seventy years old, 
having been born in January 1870, and 
was called to the Bar at the Inner Tem- 
ple in 1902. He took silk in 1912; was 
elected a Bencher of his Inn in 1917, 


and became Treasurer in 1938. He was 
Solicitor General from 1916 to 1919 and 
Attorney General from 1919 to 1922. 
In the latter capacity he attended the 
Peace Conference in Paris in 1919. It 
will, no doubt, be remembered in the 
United States that he was a guest of 
the American Bar Association on the 
occasion of his visit in 1927, when he 
was welcomed in a speech by the Hon. 
William Howard Taft, who was then 
Chief Justice of the United States. The 
meeting of the Chief Justices of the 
two great /English speaking nations, 
together with their respective speeches, 
was recorded in this JouRNAL at the 
time, and it is interesting to recall that 
Lord Hewart referred to the ideals com- 
mon to both nations, which became so 
obvious in the last war. It is also 


worthy of note that the former Presi-. 


dent and Chief Justice of the United 
State was elected an Honorary Bencher 
of the Middle Temple in 1922. 

Lord Caldecote has been appointed to 
succeed Lord Hewart as Lord Chief 
Justice. This is the first time in history 
that one who has occupied the highest 
judicial office in the country has after- 
wards filled an office which takes third 
place in the table of legal precedence. 
Lord Caldecote was appointed Lord 
Chancellor last year. He was called to 
the Bar at the Inner Temple in 1899 
and later became a Bencher of that Inn. 
As Sir Thomas Inskip he was Solicitor 
General from November 1922 to Jan- 
uary 1924, from November 1924 to 
March 1928, and again from 1931 to 
1932; Attorney General, 1928-29 and 
1932 to 1936. His total term of office 
as a Law Officer of the Crown is be- 
lieved to be the longest for four hundred 
years. His appointment to the Chief 
Justiceship has been warmly welcomed 
by the Bar. 


In Lighter Vein 


Pheasant is by no means an unknown 
dish in the Middle Temple Hall, but it 
must be a very long time since one of 
the species was seen alive in the Middle 
Temple Garden, if indeed, there is a 
precedent for it; but during an air-raid 
warning on a day in October a very 
fine specimen was seen strutting proudly 
across the lawn towards the vegetables 
now growing there. He had probably 
been scared out of his country home by 
the unusual loud noises of the past few 
weeks. It is sad to relate that he was 
not long allowed to enjoy the “peace” of 
the Temple. The black cat belonging to 
the Inn took exception to his intrusion 
and he was again forced to seek “fresh 
woods and pastures new.” 

S. 
Temple. 


Law Lists 


The Law List publications which have 
been approved for the year 1941, by the 
Special Committee on Law Lists, was 
printed in the November Journal, page 
845. We note with satisfaction the wide 
interest in the approved Law List. For 
example the List has been reprinted in 
the November issue of the Los Angeles 
Bar Association Bulletin. The Commit- 
tee on Law Lists has since announced 
the approval of another publication, 
CAMPBELL’s List, 1941-42 Epition. 

Comment on the annual report of the 
Committee on Law Lists will be found 
in this issue, page 934. In that connec- 
tion the following comment will be read 
with interest: 

Free Advice 
(From the October Journal of the Bar 
Association of Kansas) 

It’s your money. You may throw it 
away if you like. But if your fees are 
as illusive as ours, you should be inter- 
ested in this. It is a paradox that law- 
yers whose yield is small spend thou- 
sands of dollars in hard earned fees 
subscribing to non-existent or barely 
(circulation: 100—perhaps!) existent 
“legal directories” in the vain hopes of 
increasing their future crop. Directory 
dupery is a thriving industry. It will 
continue to thrive unless and until law- 
yers are afforded a means of ascertain- 
ing the merit of the salesman’s directory 
before they subscribe. And that’s where 
we come in. 

Your editors are in receipt of a list of 
the legal directories whose 1941 editions 
have received the approval of the Amer- 
ican Bar Association’s Special Commit- 
tee on Law Lists. This list has been 
compiled after thorough investigation 
and at considerable expense. It is com- 
piled by lawyers purely for the benefit 
of lawyers. We publish it herewith. 
The next time a directory salesman 
gives you the sales talk, the subscription 
contract, and the fountain pen, check 
his product against this list. If his 
directory is not among those appearing 
in the following list . well. . . it’s 
your money and you may throw it away 
if you like. 


Connecticut Bar Journal 


The JourNnat editorial office is in re- 
ceipt of the Connecticut BAR JouRNAL 
for October, 1940. It contains 6 
original articles including one on 
“THE JupiciaL CouNncIL oF CoNNECTI- 
cut, 1927-1940,” by Richard H. Phillips, 
Secretary and member of the Council 
since its organization. This article will 
be read with interest by that growing 
number of lawyers and students of 
Jurisprudence, who are interested in 
the rather new idea of Judical Councils. 
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desirable, together with a report covering the suggested 
changes. Due to the complexity of these laws, the wide 
scope of the field covered by them, and certain obstacles 
which arose, the report was not completed until August 
13, 1935. ‘Among those called upon by the Depart 
ment of State for suggestions in connection with the 
preparation of the code were several chiefs of division 
of the Department of State, certain Passport Agents in 
New York, Boston, Chicago, and San Francisco, and 
thirteen of the principal consulates abroad. It may also 
be mentioned that the appropriate committees of the 
American Bar Association* and the Federal Bar Asso 
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Congressman Dickstein, Chairman of the Committee 
on Immigration and Naturalization, on 5d« er 1] 
1940.4 

2. On January 8, 1940 the Section of 
Association on International and Com ‘ t 
following resolution Resolved, That the 
a thorough revision of the nationality laws of t St 
be endorsed and that it be embodied in a single nationalit de 
similar to H. R. 6127 [Later H. R. 9980] int ed May 3 
1939, and entitled “A Bill to Revise and Codify the Nationality 
Laws of the United States into a Comprehe e Nationality 
Code.” See 64 A.B.A. Rep. 1939, p. 400. 

3. See Part 1 of the House Committee print t. 998K 
76th Congress, 1st Session. 

$. See Congressional Record, Vol. 86, N September 
11, 1940, pp. 18085-18106. For the other f the Act 

Congress, see Congressional Record, \ 86, } 182 
September 30, 1940, pp. 19344-19345; tdem., N 86 tobe 


4, 1940, pp. 19859-19890 
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he bill finally passed Congress on October 4, 1940. During the World War persons who had rendered 
military or naval service in various units were granted 
the privilege of naturalization upon the basis of varied 














































































Substantive Changes 


Since it will be impe le in this short discussion to types of proof. The recent Act will make the require- 
tion all the substantive changes regarding nation- ments uniform as to persons serving honorably in the 
and naturalization embodied in the Nationality United States Army, Navy, Marine Corps or Coast 
of 1940, only the most important changes made by Guard for a period or periods aggregating three years. 
aw will be dealt wit Anarchistic and other subversive groups are prohibited 
Section 201(e) declares that “A person born in an naturalization if their objectionable views have been 
ing possession Ot t nited States of parents one entertained or there has been affiliation with any organ- 
hom is a citizen of the United States who resided ization or group of a subversive nature within ten years 
the United States ne of its outlying possessions prior to filing a petition for naturalization. 
to the birth of such person” shall have American One of the improvements for which the new Act will 
tionality at birth be responsible is a greater uniformity in the application 
Section 201(g) is stricter than the old law, and administration of the law. 
Section 1 of the A May 24, 1934 which con- The following provisions of Section 401 which set 
ns the citizenshi d born abroad to parents yt in part the means by which an American national 
of whom was an American citizen and one an alien. shall lose his nationality are of especial interest : 
e old law did not require any specific period Of Tesi “(b) Taking an oath or making an affirmation or 
ce for the citizen parent in the United States as a other formal declaration of allegiance to a foreign 
lition to the acqu f citizenship by the for- state: or 
gn-born child. Sect 201(g) provides that the “(c) Entering, or serving in, the armed forces of a 
tizen parent should ‘had ten years’ residence in foreign state unless expressly authorized by the laws of 
e United States o1 f its outlying possessions, at the United States, if he has or acquires the nationality 
ist five of which we ter attaining the age of six- of such foreign state; or 
years.” This 1 ision appears to be especially “(d) Accepting, or performing the duties of, any 
esirable since it will 1 ent citizenship of the United office, post, or employment under the government of a 
States being transferr . foreign horn child by a foreign state or political subdivision thereof for which 
rent who, althou rn in this country, is likely only nationals of such state are eligible ; Ws 
he attached to a foreion country more closely than (e) Voting in a political election in a foreign state 
ea ae : Saag or participating in an election or plebiscite to determine 
e | nited states $s connecnion, it will be ob- the sovereignty over foreign territory ; or 
rved that in these « the other parent is an alien. “(f) Making a formal renunciation of nationality be- 
\Iso, attention is invited to the tact that the provisions fore a diplomatic or consular olficer of the United States 
this section ap} not only to a male citizen parent in a foreign state, in such form as may be prescribed by 
an alien female parent but also to an alien male the Secretary of State; or 
rent and an Amet citizen female parent. “(g) Deserting the military or naval service of the 
Section 203(a) a Section 203(b) serve to clarify United States in time of war, provided he is convicted 
e status of persons born in the Canal Zone and the thereof by a court martial; or _ 
epublic of Panama u r certain nditions. “(h) Committing any act of treason against, or at 
lhe provisions of “ pter I1I—Nationality Through tempung by force to overthrow or bearing arms against 
‘aturalization,” i.e. Sections 301 to and including Sec- the United States, provided he is convicted thereot by 
scale ; a court martial or by a court of competent jurisdiction. 
n 34/7, relate to t process of obtaining naturaliza- ies xe ; é 2 
= in the Tleited States _ Section 402, concerning ‘‘a national of the United 
In this Chapter the ve been retained those estab- >*@tes who was born in the United States or who was 
shed provisions of law which have proved to born in any place outside the jurisdiction of the United 
satisfactory over a period of years. The racial ~ates of a parent who was born in the L nited States, 
wirements will Dp. + the naturalization not only of W@S imserted in the Code at the instance of the War 
ate persons, aliens of African nativity o1 lescent. and Department, while the bill was under consideration by 
lipinos with thre irs’ honorable service in the te House Committee on Immigration and Naturaliza- 
rmed forces. but ndants of races indigenous to "0. It will be observed that this Section provides that, 


Western Hemisnhe: when a person of the class mentioned “shall remain for 
six months or longer within any foreign state of which 








In general, the naturalization laws have been im- mere ‘ 
oved and strengt through a more effective pro- he or either of his parents shall have been a national 
eve Authowitt en given to the Commissioner according to the laws of such foreign state, or within 
Immigration and Naturalization, with the approval 2"Y place under control of such foreign state,” it shall 
the Attconey Gr |, to prescribe the nature and be presumed that he has expatriated himself under Sub- 
e of the ed naturalization required Section (c) or (d) of Section 401. Subsections (c) 
aliens. Natural n examiners may now be desig- and (d) of Section 401 are quoted above. 
sted by the Cor ssioner to conduct preliminary Subsection (c) of Section 317 provides for expedi- 
ings and to take testimony and make recommenda- tious naturalization of persons who lose nationality un- 
ns to all naturalization courts, both Stateand Federal, der Section 401 (c). 
petitions for naturalization. Heretofore this practice Section 403(a) states that “Except as provided in 
is been applicable to about 250 Federal Courts only subsections (g) and (h) of Section 401, no national can 
nd the practice | being extended to about 1/00 expatriate himself, or be expatriated, under this Sec- 
tate Courts tion while within the United States or any of its out- 
5. The writer erat scknowledges the aid of Mr. Henry __ lying possessions, . . .,” but that expatriation will result 
Hazard, Director of Research, Information and Education from the performance of such acts upon taking up a res- 
ol arrestee ee won 7 game et idence abroad. Section 403(b) provides that “No na- 
hapter IIL. <—e NO BENE tional under eighteen years of age can expatriate him- 
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the action is void, even though it had by concession jut 
isdiction of the persons, has suffered the fate of most 
axioms. In the 1938 term the Supreme Court decided 
that if the question of jurisdiction over the subject mat 
ter was litigated, the principle of res judicata would 
apply to the decision. In 1939, the question remained 
“Were parties over whom the court had personal juris 
diction concluded by its judgment as to jurisdictional 
issues not expressly litigated?” The cases just decided 
seem to give an affirmative answer to this question. But 
limitations, at least, to this answer. One 
is that “the newly dominant doctrine of res judicata 
may be overridden by a countervailing policy, at least 
when that policy is embodied in an act of Congress. The 
other limitation is one that concerns the immunity of 
the United States from suits. The particular case con 
cerned the United States, as trustee for the Choctaw and 
Chickasaw Nations, but the lack of jurisdiction was 

broad language. The last word of the Supreme 
Court is that “in general the principles of res judicata 
apply to questions of jurisdiction as well as to other mat 
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ters—whether it be jurisdiction of the subject matter or 


there are two 
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yt the pa T1es 
LEGAL HISTORY 
The First Decade of the Supreme Court of the United 
Stat by Charles Warren, in 7 U. of Chicago | 
Rev. 631. (June, 1940.) 


\nother of Mr. Warren’s historical addresses proved 
to be interesting reading. Yet the contents are not e) 
citing. The Court started slowly and its place in his 
tory was a matter of growth. The most exciting work 
of the Supreme Court during the first decade seems to 


have been the eight suits against states of the Uniol1 


~ 


that were filed. Its “‘most notable action” was the r 
fusal to render advisory opinions at the request of Pres 
ident Washington. Most surprising may be the fact 


lO 
‘> 


that jury trials in the Supreme Court occurred duri 
this period. Marshall, Kent, and Story, in their de 
clining years, apparently became pessimistic about th« 
future of the Court and the Constitution. “If any man 
is inclined to be pessimistic as to occurrences of recent 
years, he should be cheered by the thought that for sev 
enty years after 1801, conflicts with the judiciary were 
much more serious and more intense than any wh 


have occurred in the seventy years last past.” 


PROCEDURE 

A Septennium of English Civil Procedure, 1932-1939, 
by Robert Wyness Millar, in 25 Washington U. | 
525. (June, 1940.) 

This review of procedural and evidential reforms in 
England has an optimistic note for us. We have been 
engaging in reforms of our own and here and there we 
have advanced beyond the English. The Federal Rules 
of 1938 are our most noteworthy effort. However “in 
some quarters the existing order of things is still re 
garded with too much complacency” and “to a very con- 
siderable extent the conditions of jury trial remain un 
satisfactory.” 

RAILROADS 

The Case for a Special Railroad Reorganization 
Court, by Cassius M. Clay; The Judicial and Adminis- 
trative Mechanism of Section 77, by Leslie Craven; 


both in 7 Law and Contemporar 
(Summer, 1940 
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LAW BOOKS AND LAWYERS’ 


¢ 20 of the November JouRNAL, 
nd accordingly will not be repeated 
here However, they deserve a word 
ent in such a discussion as this 


Substance of Recommendations 


as the matter of law books per 
concerned, the 
the committee may be 


major retorms 

ended by 

ized as follows: 

Local bar associations are urged 

int committees to study and sug- 

lution to local that 
duplication and the high cost 


problems 


les publications. 
The attention of courts of re 
alled to the fact that the ma 


the attorneys surveyed would 


Shorter written opinions 
Viemorandum opinions in all cases 
here the law is already settled 
he omission of pure dicta 
review are respect- 
i consideration t 
| 


ing suggestions as a possibl 


requested to give 





reducing the length of opin 
dopt a rule, restricting briefs o1 
, 
ppeal to /5 pages or Kk ex 
cept when a longer brie s au 
thorized by the court 
a 2 t the number of supplemen 


the history of the principle of 
law which is being c: dered 
a : 
Omit long lists of citatior 
t long quotations from other 
S¢ 
T 
It is the considered opinion of 
tte that 
The time of publication of 
ets of digests and encyclope 
1 the same field of the law 
be staggered, in the in- 
terest of the profession and the 
ublishers alike 
here is at present unneces- 
duplication of digests, et 
- : 
pedias and loose leaf serv 
epresentative law-book pub- 
hers should in sel terest, 
for no other reason, ex 
lore all proper means t 
ich unnecessary duplication 


Duplication of Reports 


f the committee 





eta report C 
interest to lawyers wh« 
: ks that it deserves consid- 


all members of the profes 
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sion. 


length 
; 

elsewhere in 
books 


committee said 



































































Significant parts of the report 


are here summarized. 


The first topic discussed is that of 


duplication of Law Reports. Some of 
the more pertinent discussion on this 


subject is here given. 
State Law Reports 


states the majority of at 


subscribers to 


In most 
torneys appear to be 
the state 
states but only 
state reports of 
of the sixteen 
Washington, 
attorneys have the 
others, 84 per cent or more 
others, 70 per more have 


reports ol their 
a small fraction have the 
states In two 

Michigan and 
cent of the 
state reports; im five 


respective 


other 
states, 
over 90 per 


and in four 


cent or them 


National Reporter System 

There is a wide spread in the per 
centages of attorneys in the states sur 
veyed who subscribe to the unit of the 
National Reporter System which covers 
their respective states. The results of 
the surveys indicate that this 
ranges from 8.9 per cent in Michigan t 
94.1 per cent in Florida. 

The attorneys who sub 
scribe to units of the National Reporter 
System for than their 
is much higher than for the state reports 


spread 


number of 


states other ow! 
The highest percentage is 47.8 in Sout! 
Dakota, and the lowest is 8.0 in Micl 
igan 
Unnecessary Duplication 

In five states, Ohio, Kentucky, New 
York, Texas, and South Dakota, the re 
sults that of the 
attorneys believe 
T he 


this group is 82.7 in Ohio 


indicate the majority 


there is umnnecessar) 


duplication highest percentage in 


In four addi 


tional states over 42 per cent are of the 
opinion that there is unnecessary dupli 
cation: while in two states, Maryland 
and Washington, less than 19 per cent 
take this view 


Savings for Lawyers 
The committee discusses at some 


the very practical results, whicl 


have been achieved in California, and 


saving expense for law 


this point tl 


to lawyers On 
1, in part 


Results in California 

That the facts obtained through thes« 
used to 
indicated 


advantage by 
committees is by what 
has been accomplished in California. Ir 
that state a saving to the attorneys of 
over $100,000 during the period of the 
existing contract for the publication of 
the California reports has been made pos 
sible through the activities of the State 
Bar Committee on the Duplication of 
Law Reports 


surveys can be 


state 


Illinois 
Illinois is another example of what 
an be done by a study of the 
Thousands of 


local problems 
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Conclusions as to Duplication intellig 
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eget: Ayes General Conclusions | 
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State Chairme 





JUNIOR BAR NOTES 


B JAMES r. EK COMOMOS 


tary of the Junior Bar Conference 


AROLINA—Egbert L. Hay 
Durham 


Ik. Clark Morrow, Newark 
Kavanaugh Bush, Tulsa 
Or! Thomas |. White, Portland 


\NIA—J]. Pennington Straus, 
AnpD—Alfred H Joslin, 


CAROLINA—Nathaniel Wilson 


Charleston 


DakxoTta—William S. Church 


ESSEE—C, 5S. Carney, Jr., Ripley 
William A. Cline, Wharton. 
Louis Lisman, Burlington. 
William Rosenberger, ]1 
} ro 
ON George T Nickell, 


Stewart Murphy, Mil 


White, Cheyenne 


Objectives for 1940-41 
tate chairmen are now en 


} 


who will undertake to promote 
ership and public information 


1 


under the supervision of the 


11 chairman of the Membership 
ittee, Willett N. Gorham of 


Chicag and National Director of 
ublic Information Prograt Pau 
\V hington, D. ¢ Chait 
vell reports that substanti 
been made with the ip 
ent these state membershiy 


and state and local director 
Information Progra 
has already advised the 
local directors, now acting 
tives ad pted at the Philadel 
eting. These are as follows 
nculcate a deeper understand 
ng of, and devotion to, the demo 
tic way of life and to rebuff 





bring to the attention of the 
] c the present threats to the 
American system from within and 

without, and the imperative 


necessity for immediate action to 


eet such threats 

rest effective outlets for 

gies of American citizens 
express their spirit of 

»f service to the na- 








YAKOTA—Carroll E. Day, Grand 


c 
finding members of the Con- 
| 





To cooperate in such manner as 
may be deemed advisable by the 
Council with any agencies pro 
moting the national defense. 

He further suggests that topics suit- 
able for the program include “The 
Fifth Columnist at Work”, “Labor 
under a Totalitarian State”, “The Bill 
of Rights under Dictators’, “The Col 
lapse of Democracy in France” and 
“The Part of South America in Na 
tional Defense.” 


National Defense 


The Selective Service Law embraces 
every member of the Conference. This 
creates the problem of how to assist 
the profession in devising a means to 
protect the practice of young lawyer 
called into military service. Obviously 
it is advisable that adequate plans he 
formulated to meet this situation as soon 
as possible. The Conference is cooper 
ating with the Senior Committee on 
National Defense. Edmund Ruffin 
Beckwith of New York City, a staun 
friend of the Conference, is the Na 
tional Chairman of this important con 
mittee 


State Activities 


The New Mexico Junior Bar Con 
ference reports through Mrs. [va 
Thomas, Santa Fe, Secretary-Treas 
urer, that on September 27, 1940, at the 
annual meeting in Albuquerque, a full 
State Council of nine members wa 
} sen 
Harry T. Coffman, Lyndon, Kansas 
ecretary of the Kansas Junior Bar 
Conference, advises that the Executive 


(ouncil will meet December Ist in En 


poria State Chairman John H. Hunt 


Topeka, has appointed committec 
Personal Finance Survey Juvenile 
Crime Prevention, Selection of Judge 


ind a Director of Publicity 

Robert S. Williamson, Springfield 
Illinois, Chairman of the Committee or 
Younger Members Activities of the 
Illinois State Bar Association, has 
scheduled a breakfast meeting of | 
committee. It will be held at the Ste 
vens Hotel, Chicago, on November 
29th as a part of the program of the 
annual reception to the Illinois Supreme 
Court Judges. Austin J. Doyle, Chi 
cago, is Vice-Chairman and Mark R 
erts, Springfield, is secretary of the 
committee 
























































Post-Election Washing 











WASHINGTON LETTER 


There seems no doubt 
is that they shall 
If it passes 


d them to 1 1 de thirds majority 
xon accordi! indi- that the requirement 
greemet } I _ 1 proceed to reconsider it 
use, which originated it and to 
it has been returned, by a two 

vote, it shall be 
the objections to the other 
gees it shall likewise be 
ee ' lered.” (Constitution, Art. I, 
— rain the word shall is used 


sent 





together 
House 
recon 
Sec 
ng is said by the Constitutior 
nection about any particular 
any time 
take the 
however, in the 
that 
on appears as to the Presi 
“pocket This is 
ent that he return the bill 


(Sundays excepted) after it 


( ‘ongre ss 


nor 


“ ‘ thir hich Congress must 
tion required. It is, 
Western Fie latter part of the 


ame paragraph 


veto.” the re 


within 


resented 


| to him or it will become 
] H t I] 7 an! 7 . 


ess the 
its return, “in which 
(the pocket 
to cot 
the 


adjournment of Con 


revents case 


it shall not be a law” veto 
would 
expeditious handling of 
Wen eg rt bill throughout all stages, following it 


by the Houses 


provisions seem 


tw 


and the Constitution 








several 
a ie , _ hall” reconsider the vetoed b 
he present case, is there 


e . 
the Senate mig 





Millis to Labor Board 


Harry 





the time t medi 1 of labor controversies 
tive of Indiana and has taught 


Universities of Ar 





ganization, th 





I t use il nder that union’s new contract with 
t originat al t eneral Motors. While Dr. Lei 
] the Labor Board, 


ae 39°_,.° 
Miediation 


was 


es ‘ ‘ ‘ loter. hairr 7 ; the 


Railway 
illis frequently was called 
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in to serve as referee in disputes over 
the interpretation of employee contracts 
Dr. Millis was chairman of the Board 
of Arbitration in the men’s clothing in 
dustry in Chicago from 1919 to 1923 
The term of his recent appointment to 
the National Labor 
five years. The 
Board is 


Board 1S 


the 


Relations 
third 
Edwin 


member of 


Labor S. Smith 


Conference of Section 
Chairmen at Chicago 


preter ratd to the recommendation 
adopted by the House of Delegates 
at the Philadelphia meeting (AMERICAN 
Bar ASSOCIATION JOURNAL, November 
1940, page 825), a conference of the 
Section Chairmen of the Association 
and the subcommittees of the Board of 
Governors on Administration and Sec 
tions, was held at Chicago on Novem 
Sth. Those 
President Lashly; 
Chairman of the House of 
Treasurer, John H. Execu 
tive Secretary, Olive G. Ricker; Assist 
Stecher; Car] 
V. Essery, Chairman of the Subcommit 


ber present included 


Thomas B. Gay 
Delegates 


Voorhees “ 


ant Secretary, Joseph D. 
\ 
tee on Sections; Carl B. Rix, Chairman 
of the Budget Committee, and the fol 
lowing Section othe: 
representatives : Burt 
Thompson, Bar Activ 

ties; John M. Jr., Commercial 


Chairmen or 
Section 
Organization 
Niehaus, 


Law; James J. Robinson, Criminal 
Law; Howard C. Spencer, Insurances 
Law; John T. Vance, International and 


Comparative Law; James W. McClet 
don, Judicial Administration; Philip H 
Junior Bar 
Conference; James P. Economos (Se: 


Lewis (Vice-Chairman) 


retary) Junior Bar Conference; Ronald 
J. Foulis, (Past Chairman) Junior Bar 
Conference; W. E. Stanley, Legal Edu 
cation and Admissions to the Bar 
Alvin Richards, Mineral Law; Marti: 
H. Foss (representative) Municipal 
Law; Loyd H. Sutton, Patent, Trad 
Mark and Copyright Law; Elmer 

Smith (Secretary) Public Utility Law 


Harold L. Reeve, Real Property, Pr 


bate and Trust Law, and George M 
Morris, Taxation. 

In opening the discussion, President 
Lashly reviewed briefly the matters 


-onsidered at the conference of Sectior 
chairmen held in 1939 and directed par 
attention to those 
involving the program for the annual 
meeting. He suggested the desirability 
of giving further consideration to plans 


ticular subjects 


for making the annual meeting mor 
attractive, including the improvement 
of Assembly programs, and to the prot 


lem of the large number of 
ittractions. 
The ensuing 
nsensus of opinion 


concurrent 


discussion revealed 


substantiall) 
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ner 


function, and | 











(CURRENT EVENTS 





<pects to carry its members, 
ifted, without dues while 
the service. It was sug 
t the plan of requesting every 
get 
ly this year. A 


year that each Section pre- 


a member might work 


proposal 


peakers on particular sub 


uld be made available to 
local bar associations, was 
ted to the Conference, it 
that this type of service 


would promote good will 
e member ship 
» have been privileged to 


ences ot »ection 


the 


generally has 


coniet 


their value to Sections 
ciation 


forcefully each 


Inter-American Bar Association—Address of 
President Manuel Supervielle 


trated more 


t Conference which is to 


vana the last fortnight 
ming year, 1941. 
4 


\merican Bar Association, 
May, 
powerful influ 


America in 


which humanit 


in Washington last 
to exert a 
he destinies of 


tical times in 


ing, and in accordance witl 
purposes of its organiza 
the character and standing 
il associations which now 


hich will hereafter become 


likewise the stand 


the 


and 


iracter of individuals 


titute those associations 
n fail to appreciate the trans 
rtance of this new inte 
y ciation of the men of thx 

f the law 

these times in which the whole 
ving today, confronted with 
lable attempt by the believers 
< losophy of force to sweep the 
law from the face of the earth 


ubject to its yoke the peoples 
w practice democracy and enjoy 
\mer- 
Feder 


rty,—in these times the Inter 


Association,—this new 


al 
the Bar Associations of the 
nents of this Hemisphers is 
t even | igher and more exalted 
the men who practice law and 
‘ld justice as the essential work 
lives, cannot remain indifferent 


langer that threatens the demo 


titutions of our nations and 
erties of our peoples. In the 
e, pending the moment which 


t be so far away, when 
IR. MANUEL FERNANDEZ 
Cag SUPERVIELLE 
Havana Bar Association 
esident of Inter-Americat 


Bar Association 


and 
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year. Members attending for the first 
time were impressed with the variety 
and magnitude of the problems pre 


sented by the complex activities of the 


Association and at the time 
received a clearer understanding of how 
functions. Those wh 


Same 


the Association 
have attended previous conferences all 
concur in the opinion that the one held 

unusually helpful 
All attest the usefulness 
of this procedure as a means of accon 


this year was and 


constructive. 


plishing coordination of the divergent 
activities of the 
1f making the Association a more effec 


several Sections and 


instrumentality for 

and public service 

Josepn D. STECHER, 
Assistant Secretary 


tive protession il 


it may be for us to defend 
these ideas with arms in our hands, we 
must fulfill a mission noble 
United in single purpose, 
together, it is our duty to apply ou 


efforts to the realization and the reat 


necessat y 
no less 


and acting 


firmation in the public consciousness 
our peoples of the idea of law and o 
the concept of justice, as opposed to the 
force and of violence. 


the 


ibuses of 


Within frontiers of our respec 


tive countries, it is for us to strengthe 
our democratic institutions, by purging 
them of faults and of objectionablk 


practice The fundamental principles 


of democracy are eternal, just as th 
principles of Christian morality are 
eternal. And, as the sins of men, how 


ever grave, can never justify denial of 
he Christian system of morality, neither 
] 


denia 


t 
can coercion and violence justify 


the principles of democracy 


































































National Federal Bar 


Association 


HE annual fall reception and din- 
ner of the National Federal Bar 
Association was held at Washington 


D. C., October 18, 1940. The reception 
preceded the dinner, at which Presi- 
dent Heber H. Rice, presided. 

Among the outstanding guests were 
members of the United States Circuit 
Court of Appeals for the District of 
Columbia—Chief Justice D. Lawrence 
Groner, Justice Justin Miller, and Jus- 
tice Wiley 
Other distinguished guests wer 
Manuel Superveille of Cuba, 
of the Inter-American Association, 
and Mrs. Superveille; Dr. Raoul Her- 
rera-Arango, of the Cuban Bar Associa- 
tion, 


Rutledge—and their 
Cc. 
President 


Bat 


Second Secretary of the Cuban 


Embassy, and Mrs. Herrera-Arang 

Mr. John T. Vance, Chairman of the 
Section on International and Con 
parative Law, ABA, and Mrs. Vance 
Mr. William R. Vallance, Secre 


| 
iF 
{ reorge 
Tax Sectio1 


member 


iter-American 


Vi 


Viau©rl 


tary General of the 
Bar Association; Mr. 
Morris, Chairman of the 
ABA; Mr. Fred W. Catlett, 
of the Federal Home Loan Bank Board 
and Mrs. Catlett; Mr. Henry I. Quinn 


' 





member of the House gates 
ABA, and Mrs. Quinn 

Judge Rutledge, whi delivered tl 
principal address, urged recognit 
a common goal in democrat i 
among the different races and creeds 


Americas 

Dr. 
veille spoke 
fly in 
Spanish, and 
stated that he 
hoped to wel- 
the Fed 
Bar As 


sociation 


Super 


br i € 


come 


eral 


members to the 
first meeting o 
the Inter- 
American Bar 
\ssociation, t 
be held at Ha- 
on the 
March 
His 
were 
by 


Herrera- 


vana 
W eek of 
24th next. 


remarks 


translated 
Dr. 
Arango 
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JAMES C. VICKERS 


President, Philippine Bar Association 


American Bar Association 


(Philippines) 
HE 
T of report second annual 


JOURNAL is recently in receipt 
meeting of the American Bar Associa- 


of the 
tion (Philippines), held in Manila, Au- 


a 


gust 9, 1940. President George Rogers 
Harvey presided. Twelve members 


The officers elected for 


41 are: President, Jame 


were present. 
+} 


e 





\COB M. LASHLY, President of the 
\ssociation, and HON. HOWARD WII 
Supreme Court of Michigan, at Lansing 
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c 


Recto ; 


Vickers; Vice President, Clas 
Secretary-Treasurer, Robert 


Janda. 


State Bar of Michigan 


HE State 


its annual conventi 


September 19-21, 


Michigan hel 
n at Lansing 
Among tl 


Bar or 


1940, 


principal events were legal insti 
tutes, mentioned bel a_ luncheor 
honoring the Michigan Supreme Court 
an address by President Jacob M 
Lashly of the Americ Bar Associa 





fashioned 


Picture of the latter 


tion, and finally a genuine old- 





ox-roast. IS | 
sented below. 
he meeting was presided ove 
President Julius H. Amberg. The re- 
port of the economi urvey committee 
whose purpose was to ascertain tl 
facts about the econo: status of 
Michigan bar, attracted special atten- ‘t 
tion. The facts of the survey and its 
conclusions and recor li S are 
embodied in a 22-pag eport C | 


available to persons intereste l by writ 
the 
lower, Lansing. 

rhree hal f-« 
conducted during the nvention 


ite Bar ot Michigan, Olds 


Inge 


ing Sti 





ay iega titutes wer¢ 





he 
institute on Taxation was presided ove | 
by Fred G. De wey Me t econd R ae 
vice president of the State Bar. Ar bet: 
institute on Insurance was presided ove ag 
by Benjamin Kleinstiver Jacks 
chairman of the Committee Ins A 
ance. An institute devoted to Admir = 
istrative Agencies was pres led over > 


aes f the 
| + 
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West Virginia Bar 
Association 
HE West Virginia Bar Association 
eld its joint annual meeting with 
t Virginia State Bar Association at 


te Sulphur Springs, August 8-10, 
i 
1940 It was the first time the two as- 











had held a joint meeting. 





eeting, which was exception 





attended, was the fifty-fourth 
vention of the West Virginia 


ciation and the fity-first an 








eting of the Virginia State Bat 






n. (An account of the Vis 






State Bar Association appears in 








Novembet 1940, issue oft the 





included a joint recep 





the two Associations, together 






joint sessions, and s¢ veral 









( eparate sessions for each Association 
Foster Studi 





HAMILTO S ng the speakers for West Virginia 
jer , : . > rin-yr 

resident, Nortl il ert n. Haymond Maxwell, of the JOHN S. BAT PLE 

President, Virginia State Bar 





Court of Appeals and Hon 































é 1, Clerk of the U. S 
North Carolina Bar Circuit Court of Appeals, 4th Circuit Virginia State Bar 
A ssociatic fheers of the West Vigimia Bar HE second annual meeting of the 
41 ssociation \ ition for the year 1940-41 are Virginia State Bar (being the in 


mm tend a - resident, O. | Wyckoff, Grafton; tegrated bar in Virginia as distinguished 
Towed 





rth = Carolir — ice resident Henry S. Schrader, from the Virginia State Bar Associa 
Id at Bl t o: Keith ( unningham. Elkins: tion) was held in Roanoke, August 7, 
June 28, 2 YU ' et H. White. Favetteville | A 1940. The secretary's report showed, as 
Huntington: Lant R. Slaven, ° July 1, 1940, there were 2,776 mem 
dent sae ee ‘ bers of the bar in good standing in the 
: 1 mson: W. C. Revercomb, Charles- : ad 
issociatior t \ssociation. The meeting was presided 
er an Officer of 1 rt.” Hor ——— Ralph =D Woods, over by President Samuel H. Williams 
le M. Dean = ~ lestor Secretary-Treasurer, Ber- Officers for the year 1940-41 are: Presi- 
Court of A tth Circuit = e, Charlestor dent, John S. Battle, Charlottesville 
sed the a t l Vice President, Guy B. Hazelgrove 
ighteen Mont el { Richmond; Secretary-Treasurer, Rus 
No. 10 Re sell E. Booker, Richmond. 
n Appt R. E. Booker, 
e a t secretary. 
tee tl e! , 
et a State Bar Association of 
e Cor North Dakota 
; HE JourNAL is in receipt of an 
; oe aici booklet prepared for the 
annual assembly of the State Bar Asso 
, ciation of North Dakota, held at Fargo, 
Sy August 29-30, 1940. The main ad 
S! dresses were “Code Revision” by A 
om . M. Kuhfeld; “Some Problems of Pro 
5 V5 , bate Law,’ Norman G. Tenneson 
I “Frazier-Lemke Bankruptcy Law,’ 
ect ; John J. Nilles; “Foreclosure of a Real 
1 the Estate Mortgage in North Dakota, 
hun A. M. Kvello; “Problems Concerning 
ers electe ly ] Title and Abstracts of Title,” Harrison 
Pres A. Bronson. President Clyde Duffy 
tte gave his annual address at the first ses 
cht. W ¢ ( Coxe sion. Officers elected for the year 
lesboro. and St n Spurling HERBERT G. NILLES 1940-41 were: President, H. G. Nilles, 
Soe Gamaias ' wer All resident. State Bar Associati Fargo; Secretary-Treasurer, M. L. Mc- 


Stubbs, Dur! of North Dakota i Bride; Dickinson. 











State Bar of l 


tT: sixteenth 


l 
United States Solici 
formerly general cout 


tional Labor Relations 


the principz 

Federal 

Particular Reference 

Labor Relations Act.” 
—— 


ticed law in New 


prior to going to Wasl ing 
The President, Judge 
ldress on 
Mr 
the Mexic 
delivere 


delivered an at 
of an Idle I awyer.” 
K. Sadler, of 
preme Court, 
the subject “Observations 
inal Jurisdiction 
Court. 

Judge Sam 
resolution at 
“Resolved tl 


ment and main 


in the University of 
will meet the requiremer 
of the American Bar 
Association of 


Considerable discussion 


Ass 


resolution and on a vote 
The officers elected for 

41 are: President, Ge 

First Vic 

M. Grantham, Clovis; 

President, A. K. Montg 

Fe; Secretary-Treasurer, 

hart, Santa Fe. 


e-! 


Roswell ; 


eW | 


American Lav 
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HERBERT J. WALTER 

Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 

100 NORTH LA SALLE STREET, CHICAGO 


George B. Walter, Associate CENtral 518¢ 


“Thirty Years Experience” 





Bar Association, City of 


Boston 
‘é HE B 


LR Bi 


Mike Se 


5 to 10 vear 
to 5 year m 

1 to 2 year members... 

The Bulletin 

rts of the Executive 
he Treasurer and the as 
Admissions, Amendment of the , 
House & Library, 
Meetings, Patents 


also contains ther 
Committee a1 1940-41 


a 


the year 
Henri 
Justice 


Trea 


Rochester. 


following com 
ttees , 
: niet 
I Grievances, 
Legal Education, 
Publicity and Public Relations, and 
lawful Practice of the Sas ; | 

a ms : ‘ is CNairman of the 

[he officers for the year 1940-41 are 14 ae 
as h riodes, Corporatior 
President, Frederic H. First 

ice President, Daniel J. Lyne; Second 

ice President, Willard B. Luther: “ate 
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Oliver Wolcott; Secretary, _ 
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OU CAN’T PRACTICE LAW BY MAIL 


ever attempt to have a client execute a will by mail? 
following experience of an attorney will bring back 
the difficulties involved. 


was a voluminous exchange of letters and the usual! 
frequent change of mind as to minor beneficiaries. Then 
ame back an undated will, and the attorney after con 
sulting the annotation in 6 A.L.R. 1455, on dating wills, 
lecided that it might be desirable to have it re-executed 


Che final indignity, however, occurred when the carbon 


opy was returned with this notation: “I’m tearing up 
one copy so my husband won’t run across it.” All hope 
fled upon examination of the annotation in 48 A.L.R. 297 


on destruction of one copy as revocation of the other 





yu need your clients before you, and you need your books 

ou need the quick information available in the 13,000 anno- 
ons in American Law Reports covering practical questions 
iS these. 








THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


- Rochester, N. Y. 
BANCROFT-WHITNEY CoO. 


7 San Francisco, Calif. 
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Brazilian Law er Speaks at Bell, which ever since the funeral of them a syst é 
y Viarsnali Na remained abie to peai ll t a compulsory pul rvice I 
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, the legal protession and, although i all . , , , 
, H . r j Lf > r ’ 5 Ww i< > . } 1 ] trait 
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: , ficial delegate of the lawyer thout :: 2 . 
vanda, as an ficial representative PA : witnho impeding the progress 
coms aoa pore ; ; my country, I can assure you that the - 
govern t ft frov there f j : a : , common effort on | ill L the 
ssopphergr te oS. ated Brazilian Bar is fully in agreement with 
) mother Lt li iriney [ j 1 1 ry s yrosperity Net ] we eI 
“ , i : % : uur ideals of love I rignt and respec 4 i ps : 
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honor and pleasure that | take thi [ t has counse defense. 1 i to improve still more the living ¢ 
I t t peal 1 Tew n ment be . 1 t ns our V( 
portunity to speak a lew y a great writer once said that there ™OMs Of our working 
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torical city of Philadelphia, the cradle ere is to make a comparative study of the world conflagration whic 
of North American independenc: ‘tthe law in various countries. Although img three continents 
has been my privilege to visit the sacr« did not expect the pleasure of being laws [I have mentioned are enabling 
places which represent the traditions « t this meeting, I beg your indulgence to withstand the 
this great country, some - make r what I am about to say about the serious difficulties ur ¢ 
or Philadelphia both a link th the past dern social laws of Brazil structure, our source 

orl , ‘ rr nt ' ‘ 17 leh, { y y ‘ 
and a mavelous exat pie ¢ e pres¢ In less than a decade mv country ur weaith My idea ringing 
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To Members of the American Bar Association: 

While it is not possible for every member of the Association to engage actively in Bar 
Association work, every member can aid in furthering the activities of the Association by 
obtaining the application of at least one new member each year. A form for this purpose 
is printed below. 

The Association’s fiscal year is July 1 to June 30. Annual dues are $8.00 for lawyers 
who have passed the fifth anniversary of original admission to the bar, $4.00 for those admitted 
less than five years. Dues accompanying applications are computed on a pro rata quarterly 
basis for the fiscal year, and three-fourths of a year’s dues should accompany applications pre 
sented between October 1 and December 30. 


Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street 
Chicago, Illinois 


Date and place of birth 
Original admission to practice 
State Year 

Other states in which admitted to practice (if any) 
3ar Associations to which applicant belongs 

White 0 Indian 0 Mongolian 0 Negro Oj 
BD siicnss Nase sgaetebadesscewmrant eTTee eerie rire 
Office Address ee evoked thee 


Street City State 
Home Address . ie = eT er a 
Street City State 
Endorsed by ....... hentose snd ecdeseeeenibe aed Address 
Check to the order of American Bar Association for $............ is attached. 
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BRAZILIAN Law 


Order Now— for Your Problems of 





profits taxes, capital stock tax, 
other federal taxes 


excess 
tax, gift tax, 


income tax, 
estate 


Robert H. Montgomery’s 1940-41 


Federal Tax Handbook 


1 Oth Issue of these Famous Tax Manuals 
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any | t f human beings. Each republic know each other, understand each other 
\ t peculiarities, its needs and and get to like each other. 
pects of pub pecial problems and methods, and even To conclude, I wish to testify to my 
egisiatior t t 1 it wn complexes, but all of these dif- admiration for the United States of 
isappear when we think in an America, for its greatness and majestic 
And to think American past, for its dynamic present and for 
Jespit t exclude the rest of the world the fateful part which it is undoubtedly 
iprises all other countries to play in the future for the welfare of 
! t f t e sentiment of mutual respect mankind.” 
om of each nation, the same 
’ ( ; nizine the ld by WASHING pt SERVICES TO 
Stianizing the world Dy 
: MBERS 
lence and conquest The Supreme ea Opinion Service will 
at. ae esident Mon ee ae furnish at $1.00 each, copies of opinions 
eens. uct onroe made Nis fa- by airmail as soon as available from the 
tion we have dailv realized printer. The opinion usually may be had 
‘ , . ‘ within 24 hours after the decision is an 
t it f his doctrine which more nounced The Supreme Court’s docket 
de more concrete bv the number and the name of the case should 
. . : — both be stated, if known. When these are 
ew International Insti not known, sufficient description of the 
1. - case should be given so that it may be 
the results of the Havana readily identified 
t hich I had the honor to The Document Service is an additional 
service to members. It will furnish other 
t current government documents, publica 
cf _ President Roose tions, and reports, available in Washington, 
e . . ~* . : on a similar basis, the base charge for each 
¢ ig s characteristic good item requested being $1.00. To this will 
° be added the cost of the document, when 
‘ Cl Cy a mg the nations of not obtainable free, and the cost of mail 
tool _ . ing; both of which, when known to the 
: ¢ took a new % cisive g ot , 
, k a new and dec si member, should be added to the $1.00 for 
ntinent t ¢ I tep t bring closer together the peo- each document and enclosed with the re 
pore eS F = ha ote f the New World thich ail yuest. Regular mail will be used in this 
Pome SY orid which emi- service unless otherwise requested and 
t ¢ 7 | the I and bv so doing extra postage added to the remittance It 
1 . is not contemplated that formal bills will 
eatly contributed to the in- be rendered for cost of the publications 
terial enirite: , olit- nd postage where these amounts being 
a piritual and pont nknown, are not sent with the request; 
t 1¢ t the member will be advised of the 
— 4] . , amount due at the .time the material is 
vetween the Americas does sent Requests under both the above serv 
} ces, should be r o the American Bar 
Oweve on he rovern ices, i ld © se t t the 
. ; van a ‘ Association, 1152 National Press Building 
¢ it depends necipally n Washington, D. ( and all checks drawr 
1 ' to Association 
I e the elves wn h means to the Ass , 
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EXCESS PrRoOFitTs TAXES 
The Federal Tax Handbook unravels the 
law. 


mazes of the new excess profits tax 
It applies wide experience under the world 
war excess profits tax laws to explain the 


methods 


idmissible 


of determining invested capital, in- 
assets, base period earnings, 

dits, exemptions, qualifications for special 
relief, and other provisions 











apetiery on Debatable Points 








The Ex f Tax Law The Handbook advises 
; ; f 940 ss aT unir ountless questions suc! As 
AVE vou ] y we ’ he specific appli tended inwar how lessor may minimize tax 
ecatior ¢ +} t } kind of situation the ad wk r o gain fror improvements 
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es we efu Tt Hand erty the unsettled questior f 
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at eae : Knowledge Pronts —- ge autenn on inceen ee 
pa inless he : lige « osses from rep 
} yuire } ‘ at essior or foreclosures list 
i alain aed The Handbool ul of lif irance policy to t 
I aT ; i taker luded the gross estate, et 
yd Copies Will be Re: ms in December 
I ( wo Vail This Form Now -—----—-—- 
experts 
, | THE RONALD PRESS COMPANY 
_. M. 444, 15 East 26th St., N. Y. Cc. 
— ad oon as issued, a copy Robert H 
as aX | Fe deral Tax Handbook 1940-41 (two 
6 al T , | j 7 e $ 5 as checked below 
pee: b | da ifter receipt of the book, we will send 
= Peper at 7 , poo | f ‘ g a few cents for delivery 
] . T aN ; | f £17 5 y 
wo volumes Proen - it 4h i is cheek for 831.50 t payment. (We pa 
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FOURTH STATE HANDWRITING EXPERTS. For 


5 years. 
Forgeries Anonymous Letters Ink 


ENACTS C.8.R. LAW aerate, Om and wheee Violet Photographs —— 


Served in Lindbergh Kidnaping Case, Scottsboro Case, etc., etc. Aa 


New Jersey has recently enacted a J. VREELAND HARING J. HOWARD HARING Ee 
aw oviding for the exam nation and 15 Park Row. New York City ee Sg 
law Providing ; wr Ue tamination and Bus. Phone. BArclay 7-8778 Res. Phone (Newark, N. J.), HUmboldt 83-2014 ie 
certification of shorthand reporters 





Such legislation has been on the statute 


books in New York, Iowa and Colorad 





for some years. In most states the legis 
lature will be in session this winter > 1 LAW BOOK : 
and lawyers who are Assembly men Miss Smith, 


bers could render great service to the | NEW and USED 
egal and reporting p "7 ra ns by Take A Bequest : We carry a big stock of second-hand » 
_ and text books. 


concerning existing legislation may bt That’s what many execu- We have just received in stock a compl 
secured from the local shorthand re é : Ei. library consisting of all the National Reporter 
, : tives will be saying to their including Federal, American Digest System, di 
porter, or trom the ecretary t the : a complete to date and in fine second-hand bud 
NATIONAI SHORTHAN RT secretaries this year. And. ram binding. and many lIcatest text books. W 
‘ : i. choke . would appreciate your inquiries. 





sponsoring a C. S. R 


PORTERS ASSOCIAT as good business men, they 


will want to be sure that BURGER LAW BOOK CO, 
537 S. Dearborn St. Chicago, II 


meet the same rigid re- —— ——— 


the recipients of these gifts 








150 Nassau ot 


seg : quirements as their com- New and Used 
New York City 


mercial investments. L A W B Oo 0 K S 


TT . at » 7 - ° Largest Stock of Sets & Text Books 
They will be interested in | fly, AE 

investing wisely in the fu- ILLINOIS BOOK EXCHANGE 

Fi a (Established 1904) 

ture of America—and in 337 West Madison Street Chicago, Illinols 

















linking their name with a aaah 


worthwhile project of an 4 BINDER FOR THE JOURNAI 


educational institution. So, We are prepared to furnish a binder int 
: which separate f the Jour» 
suggest to your clients that ee: Sea 


USED LAW BOOKS ey consic nea ae 
they consider the 116-year letorhed wil 


detacl! 








Prices include prepaid delivery any- | old Rensselaer Polytech- device. 
where in U. S. A. or possessions. Good nic Institute. Troy, New It _— ™ 
used copies in buckram bindings unless i : . 4 bers or as 
otherwise noted. No sale final with us York. Write for details volume and pl: 
until buyer has seen and approved the I 
books. Thousands of other bargains in 
stock. in education and research. 
U. S. SUPREME COURT REPORTS mail custik 
| Law Ed. Bks. 1-83 (U.S. 1-307) $200.00 vie : 
“6 " "1-79 (U.S. 1-295) 180.00 | = AMERICAN 
ov "4.60 (U.S. 1-241) 60.00% 1140 : 
| Law Ed. Bks. 1-62 with Reporter 


bks. 39-57 (U.S. 1-30!) 175.00 “ 
FEDERAL REPORTER Law Office 


1-300 365.00 


Century, tnt, 2nd, Sed. Decen Organization 


nials. Lot 


ANNOTATIONS ; ; i — 
| *Trinity Series: Am. Decisions, Re- REGINALD HEBER SMITI 
ports & State Reports, with of the Boston Bar 
digests. Together 307 vol- 


umes. Lot 125.00* . E ; ] 
—Latest editions, bound in 227 teprint of 4 Articles ON ALL 


_ ies epee oe cia LEATHER BINDINGS 


tp pve \MERICAN BAR ASSOCIATION 
7 wit igest & side books. OURN FXO ee etrating leathe 
164 volumes. Lot 135.00+ JOURNAL nditioner, is yt y and dries 
—Latest editions, bound in 123 May, June, July, August, 1940 kas Lek: tener nd cil lon tea 
bks. 250.00 a eee, Bessy 
American Law Reports !-!00 & 
digest 235.00 Copies May Be Secured indings 
—1-50 & 2-v. digest 75.00 AMERICAN BAR ASSOCIATION 500 to 100 


JOURNAL — 
vated Geek A badeen tindtens. 1140 N. Dearborn St., Chicag THE MARTIN DENNIS CO. 


CLAITOR'S BOOK STORE _ ee ee . 


Price 29 > da Prod ‘ 
Baton Rouge, Louisiana Dependable Prod Ce 


on what needs to be done 
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FEDERAL RULES SERVICE 


EDITED BY JAMES A. PIKE and HENRY G. FISCHER 


A WEEKLY LOOSE-LEAF SERVICE 


with 


Permanent Bound Volumes on the 
New Federal Rules of Civil Procedure 


containing 


CASES—The Text of all the Federal decisions (many heretofore unreported) 
construing the new Rules since their effective date (September 16, 1938). The 
current cases made available by the Department of Justice within a few 
days after they are handed down. are furnished by the SERVICE weekly. 
These cases are compiled by Alexander Holtzoff, Special Assistant to the 
Attorney General, and Allen R. Cozier, Special Attorney in the Department 
—who also prepare the headnotes. 


THE COMMENTARY OF EXPERTS—A full text discussion, supplemented 
weekly, of difficult questions and doubtful points—which emerge from the 
welter of decisions—already often conflicting. In view of the fact that the 
authors are daily engaged in pleading and practice as divisional specialists 
and consultants with respect to the New Federal Procedure, these discussions 
should be intensely practical in flavor. 


LAW REVIEW ARTICLES—A digest of all law review articles and notes 
en procedural points, analyzing the major problems presented by the new 
practice. 


DISTRICT COURT RULES—The Rules of the various District Courts. rap- 
idly being adopted to supplement the Federal Rules, furnished immediately 
as each set is adopted or amended. 


STATE CITATOR—Citations of the procedural decisions of courts of every 
State for use in State practice or as authority on similar provisions of the new 
Rules. 


ANNUAL SUBSCRIPTION, $25.00 including Loose-leaf Binder and Bound Volume. 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET 
CHICAGO 





Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
red as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912 


e: Per Copy, Per Year, $8; To Members, $1.50; To Students in Law Schools, $1.50 
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i 1949 CRIME AND ERROR 


WILL WASTE BILLIONS of AMERICAN DOLLARS 
LET OUR AGENTS protect you from LOSS 





NSTINCTIVE human traits 











—CRIME and ERROR 
will in 1940, as in 1939 and 
years past, rob many of bil- 
lions of dollars in cash, securi- 


ties and valuables. Will you 











or your company share any of 


h > CRIME — This year embezzlers ERROR — Human Error will blast : 
these losses: will fiich $200,000,000 from their away about $1,500,000,000 in traffic 
employers. accidents. 




















CRIME — 95% of crimes recorded ERROR — Human Error causes loss CRIME or ERROR — Failure of fidu- 
with the Federal Bureau of Investiga- by ag ong owners through their lia- Ciaries to perform duties faithfully 
‘lity 


tion arecommitted to obtain property. ‘or injury or damage to others. can cause grave loss to estates. 








HROUGH agents every- 
where, American Surety 
Company and its affiliate, New 
York Casualty Company, under- 
write these and other casualty and 
surety losses caused by Crime and 


Error. Let an agent of either 








Company show you beforehand 


CRIME—Institutions and individuals “ ERROR — Negligence: and incom- 
feed protection against loss through petence cause loss by preventing com- the answer to losses that may 
| forgery—the fastest growing crime ! pletion of projects as contracted. , 
L otherwise be unavoidable. 


PREVENT—DO NOT LAMENT LOSS! 


AMERICAN SURETY COMPANY 
NEW YORK CASUALTY COMPANY 


HOME OFFICES: 100 Broadway, New York 
Both Companies write fidelity, forgery and surety bonds and casualty insurance. 
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yow you can refer to & specific L ge simply» quick- \ 
- py number! No more embarrassing fumbling or tedious counting 2 
¢ Lines qnile the court frets- And not only does this aistinctive 3 
1ega+ paper spe d gimplify your works put it jmpresses clients 4 
qith the efficiency and pnaiviauel 9 of your firm. Wnet petter 9 
way %° gavertss© grogressivencs® a jeadershiP than %° show coD 8 
crete examples on every. cocunent? 1 
% 
An exclusive Faton geveropments tnese numbers peargi2 the 8 
paper in piace of the customary ruled Lines- Figures are Light \0 
grey sn tone 8° that they cannot aetract from the type patter- The \\ 
spacing petween figures coincides accurately with the goubdle-specine \2 
¢ any gander typewriter: tnree 91208 ~ gy x ll» gy x 1%» and 
gi x 14s and four gifrerent weignts of Eaton's fine yeger Peper”: 
Te cost sg only slightly pore than for ordinary ruled paper (ap- 
p oximately a¢ for © 5 sneet gocument) a sound, if gmall, investment 
in prestige 
8 
\9 pefore your supplies are reordered we sugges that you send 
20 for ® special portfolie of paton's perkshire eget papers» gnclud- 
2\ ing these new yumbered Leget papers: gnen you pay see for yourself 
22 the many aavantege® these crongnttelss-seetne’ ee 
2% papers offer 2 actual uses we'd appreciate your gending the name 
24 of your gealer simply address» Eaton paper corporatiom» perxsnire 
pittefields yassachusett®- 
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SIR WILLIAM 


BLACKSTONE 


Davip A. LockMILLER, LL.B., PH.D. 
NVI" LOCKMILLER giv a good 
4 straightforward account of 
Blackstone’s life and achievement 
vort it ma 
VI ¢ ingle 
¢ c bet e Uni 
State rtal 
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S WW H } 
The North ¢ Law R 
/ r Ha r 
buckran 1 n 
~ $3.00 
THE UNIVERS!]1 k PRI 
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**‘Most 
Satisfactory” 


the verdict 
of Thousands of 
yers Since 1886. 


Law . 





“Challenge” 


EYELET PRESS | 


oo oo: CO o oe © OOO | 


Invented by a Lawyer, marketed primarily 

for the Legal Profession, nothing has ever 

quite so satisfactorily answered the impera- | 
tive demand for a secure fastening, as has 
this device. 


This machine, in one operation, perforates and 
drives the brass “Challenge” Eyelet thru from 
2 to 50 sheets of average business bond. It con- 
verts the eyelet, if desired, into the hollow- 
headed commercial type for sealing ribbon; it 
is the one machine on the market that removes 
its evelet—a great convenience when adding ma- 
terial to a packet already fastened. 

In two sizes: No. 50 sheets. .$ 6.50 


100 sheets 15.00 


capacity 


] 
No. 2 capacity 
O 


Rigidly guaranteed for five years perfect service. 





0 

































At all leading Stationers. Send for catalog and 


demonstration. 


Edw. L. Sibley Mfg. Co., Inc. 
BENNINGTON, VERMONT 


“Challenge” Presses, K-O Punches, Duplex Perforating 
Punches, “Challenge” Eyelets, Flange Rings. 
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For half a century, attorneys have been 
turning to F&D for bonds in connection with 
the administration of estates...bonds in 
cases of replevin, attachment, garnishment 


...and bonds required in other court 


actions. § 9500 experienced agents and 44 


underwriting offices make it convenient 


. | 1) E [| T for attorneys and their clients to obtain 
| DEP CIT prompt service. 


COMPANY OF MARYLAND 
BALTIMORE 
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Of Value to 


— 


Ferme Fer Organizing 
Selteware tCerperation= 


OU can profit by a com- 
plete knowledge of the 
advantages of organizing cor- 
porations under the Delaware 
Law, and the efficient services 
offered by Corporation Service 
Company. 
The four valuable descrip- 


yours for the asking. Tear 
out this ad — checking the 
booklets you desire, and mail 
to Corporation Service Com- 
pany, Delaware Trust Build- 
ing, Wilmington, Dela- 
ware. The booklets 

will be sent to you 


YOU 

















C] | “PROFITS TO 

YOU — Using Cor- 

poration Service Com- 

pany for organizing 

Corporations in Dela 
ware.” 

“Digest of Delaware 

Corporation Law.” 

“Stock without Par 

Value Under Dela 


ware Corporation Law.’ 
“Forms for Organ- 
izing Delaware Cor- 
porations.”’ 


eo 














tive booklets shown above are by return mail. 


Corporation Service Company 


Delaware Trust Building Wilmington, Delaware 


CHECK BOOKLETS DESIRED 
NO OBLIGATION 


























What type of court bond do you re- 
quire? The U. S. F. & G. organization 
offers almost every conceivable type 
of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F. &G. agent with power to issue 
court bonds and other judicial bonds 
at a moment’s notice. 


cotton OoSolk & Go 


ult vour Agent or UNITED STATES FIDELITY & GUARANTY COMPANY 


Any Kind of Court 
Bond Without Delay 
—Anywhere 





[ wou et auld wor 
Hroeer ~@ you woul your 


e ov Lewyer” Home Office: Bactrmonz 
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The realise of a MaAler. 


THOMPSON on REAL PROPERTY 


PERMANENT 


EDITION |] 


lg GEORGE W. THOMPSON 


Author of 


A COMPLETE LIBRARY OF REAL 


Thousands of new cases 


WwW have been decided since the 
ublication of the first edition. 
Fundamental principles have been 
iven new applications especially 

s they have been affected by re- 
cent federal and state legislation. 
Lawyers have felt a need, mount- 
ng into a demand, for a new edi- 
non, 

To this end, George W. Thomp- 
son has devoted years of earnest 
effort. He has considered every 
new question that has arisen in the 
last 15 years. He has sought the 
counsel of leading property law- 
yers all over the country as to 
what new material should go into 
this work. He has probed every 
source to insure the completeness 
ind thoroughness of the work and 
make it the outstanding authority 
on the subject. 


"Examination of Titles,” “ 


B. S., L. L. B. (MICHIGAN) 


Abstracts,” “ 


In this new edition the author 


has followed the original plan of 


treatment but has enlarged prac- 


tically every section, included 
many new sections and has added 


new material on: 

@ Oil and gas grants, leases and 
options. 

® Miscellaneous statutory liens. 


@ Zoning ordinances and restric- 
tions on the use of property. 


® Moratorium statutes and fore- 
closure questions as affecting 
third parties. 
New problems relating to ease- 
ments. 


New developments in the law of 


perpetuities. 
Community property. 


Dedication of lands for public 
use. 


Flowage rights. 


Construction of Wills,’ 


“Real Property.” 


PROPERTY LAW 


A host of other newer questions 
resulting from more recent appli- 
cation of old principles are all 
treated fully and thoroughly. The 
text has been revised completely 
and expanded so that the scope of 
the new work has been increased 
by more than a third. 

Use has been made of the Re- 
statement of the Law to the end 
that the courts and lawyers of the 
various states may be apprised of 
any local variations or conform- 
ing decisions. 


COMPLETE SET—12 VOLUMES 


with special pockets for future sup- 
plementation. Bound in — 


Maroon S$] ? geo ll 


Fabrikoid . 
with special allowances for the old 
edition. See your bookseller or write 





THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 
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; upon thousands of lawyers and judge: 


| 


t tne nation who OWN the 2 9rous Juris 
ise it daily HAVE FOUND THE 
solve their legal problems quickly, accur- 


1) exnaustively. 


know from experience that this service altoras 
rtain method of locating all the law and 


necessary in the solution of any 


ownership of the ‘_orpus Juris System is not 
reserved to large firms or offices, tor it may now be 
acquired at moderate price ana on the most libera 
terms ever offered. 


liars write 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, New York 
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AREAL PROPERTY 


THIRD ENITION 


6 VOLUMES PRICE $60.00 


The great classic on Real Property. Because it has been so 
stantly cited and quoted in judicial opinions, TIFFANY ON 
PRO PERTY | as come to the classic American treatise 
third edition will now perpetuate the asso 

es name of Tiffany with the Law of Real 


Exhaustive—Complete. The entire case law, both state and 
jedercl md all related statutes were examined by the revising 
edit All leading law review articles have been incorporated in 

tes. References have been made to the Restatement 
of Property and Trusts throughout. The new third edi- 
TY has been revised in the light of developments 
in 1920. It contains thousands of new appli- 
1 principles and many developments of old 
y the fact that it contains 1592 sections as 
s in the 1920 edition 

An Editorial Masterpiece The new edition was prepared 
3asil Jones, for many years managing editor of this company 
ll known to the American Bar for his revision of Fletcher's 

of Cort stations (Permanent Edition) 

Pocket ge eomeesenge Provision being — for pocket 

ntation, the new third edition can be kept to date over 
me by the most convenient method of pe sr bey 


Write for des« riptive literature and easy terms of payment, 


ALLAGHAN & LUMPANY 


101 EAST OHIO STREET CHICAGO, ILLINOIS 


hed Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
-cond class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 
e *er Copy, 25c; Per Year, $8; To Members, $1.50; To Students in Law Schools, §1.50 
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Henry F. Long 

EMINENT DOMAIN IN THE FIELD OF PUBLIC | 
HOUSING Philip Nichols 
HOME RULE IN CALIFORNIA Leon T. David | 
THE SUPREME COURT LOOKS AT SOME HAND- | 
BILL REGULATIONS Ambrose Fuller 
Reviews of Recent Case Trends in the fields of Civi | 
Service, Housing, Local Taxation, Refunding, Schools and | 
School Districts, Special Assessments | 


PUBLISHED BY THE SECTION OF MUNICIPAL LAW 
AMERICAN BAR ASSOCIATION which invites the 
membership of all attorneys interested in the field. For 
subscription terms apply to AMERICAN BAR ASSOCIA 
TION, 1140 North Dearborn Street, Chicago, Illinois 


Requests for copies may be made to C. W. Tooke, Chair 
man, Publications Committee, New York University School 


of Law, Washington Square, New York, N. Y. or to Mr 
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DEX . | Don’t entrust contracts, deeds, wills 
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ae tion of a single sheet may well cause u 
# untold grief 
W. HH O 
Bobbs- Me Covet | This machine, in one operation, perforates and 
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re te 2 to 50 sheets of average business bond. It con- 
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C, : is the one machine on the market that removes 
its eyelet—a great convenience when adding ma- 
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oF JOURNAL 


AMERICAN BAR . a 
e are prepared to furnish a binder into 

. which separate issues of the Journal can be in- 
ASSOCIATION JOURNAL serted and from which they can be detached 


with ease by means of a special device. 


7 It can be used merely for current numbers or 
\ OLS. I—XXIlII as a permanent binding for the volume and 
placed on the shelf with other books. 


Some desirable features: 1. The Binder opens 
flat. 2. There is no tightness of the inside 
margin. 3. There is no tiresome punching of 
holes in side of the issue. 


Price, $1.00 The Binder has backs of Art Buckram, with 
the name “American Bar Association Journal 
stamped on it in gilt letters, and presents a 
rather handsome appearance. 


The price is $1.50, which is merely manufac- 
turer’s cost, plus mailing charge. Please mail 


Send check and order to check with order. 
AMERICAN Bar ASSOCIATION JOURNAL AMERICAN BAR ASSOCIATION 
1140 N. Dearborn St., Chicago JOURNAL 


1140 NORTH DEARBORN ST., CHICAGO, ILL. 









































NEW FEDERAL PROCEDURE AND THE COURTS 


BY ALEXANDER HOLTZOFF 


Special Assistant to the Attorney General 


Containing an explanatory text on the 


FEDERAL RULES OF CIVIL PROCEDURE 


with reference, rule by rule, to 


EVERY DECISION ON EACH RULE, 1938-1939 


This book will serve as an index to the Department of Justice Bulletins 
reporting the decisions on the new rules. 


The book supplements the two 
volumes: 


PROCEEDINGS OF THE 
CLEVELAND INSTITUTE, and 
PROCEEDINGS OF THE 
WASHINGTON AND NEW 
YORK INSTITUTES, 


and brings those indispensable vol- 
umes down to date. 


PRICE $900 


Price for the three volumes, postage 
paid, $5.00; for the new volume and 
either of the other two, $3.00. 
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The building of a sound life in- 
surance program enables the man with a wife 
and children to make definite plans for their 
future, and his own as well. 





He can determine exactly what their 
needs would be if he were removed by death, 
and can cut his life insurance pattern accordingly. 


| With equal facility he can arrange a | | 
| competency for his own later years should he 

| 
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survive. | 


The Prudential man will be glad to | | 
show you a well-rounded program. 


the) rudential 


Insurance ¥ Company of Amerira 
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ware 


Corporation Service Company 


Delaware Trust Building is) 


for the 
knowledge of the out this 
booklets you desire, 
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Delaware Trust Build- 
Wilmington, Dela- 
The booklets 

will be sent to you 

return 


Wilmington, Delaware 
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Bond Without Delay 
—Anywhere 


Originators of th 





What type of court bond do you re- 
quire? The U.S. F. & G. organization 
offers almost every conceivable type 
of bond to satisfy judgments and 
awards, or to guarantee compliance 
with court decrees. In every county 
seat in the United States, you'll find a 
U.S. F.&G. agent with power to issue 
court bonds and other judicial bonds 
at a moment’s notice. 


USF & G. 


UNITED TATES FIDELITY UARANTY COMPANY 


Home Office: BaLTImor3 
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given new applications especially 
s they have been affected by re- 
ent federal and state legislation. 
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on. 
lo this end, George W. Thomp- 
yn has devoted years of earnest 
effort. He has considered every 
ew question that has arisen in the 
ist 15 years. He has sought the 
ounsel of leading property law- 

rs all over the country as to 
what new material should go into 
this work. He has probed every 
source to insure the completeness 
ind thoroughness of the work and 
make it the outstanding authority 


on the subject. 


Examination of T itles,”’ ““Abstracts,” 


A COMPLETE LIBRARY OF REAL 


B. S., L. L. B. (MICHIGAN) 


In this new edition the author 
has followed the original plan of 
treatment but has enlarged prac- 
tically every section, included 
many new sections and has added 


new material on: 

@ Oil and gas grants, leases and 
options. 

® Miscellaneous statutory liens. 


® Zoning ordinances and restric- 
tions on the use of property. 


Moratorium statutes and fore- 
closure questions as affecting 
third parties. 

New problems relating to ease- 
ments. 

New developments in the law of 
perpetuities. 

Community property. 

Dedication of lands for public 
use. 


Flowage rights. 


“Construction of Wills,” “Real Property.” 


PROPERTY LAW 


A host of other newer questions 
resulting from more recent appli- 
cation of old principles are all 
treated fully and thoroughly. The 
text has been revised completely 
and expanded so that the scope of 
the new work has been increased 
by more than a third. 

Use has been made of the Re- 
statement of the Law to the end 
that the courts and lawyers of the 
various states may be apprised of 
any local variations or conform- 
ing decisions. 


COMPLETE SET—12 VOLUMES 


with special pockets for future sup- 
plementation. Bound in Dupont 
Maroon $ oo 

Fabrikoid . . ] ? eliceced 


with special allowances for the old 
edition. See your bookseller or write 


THE BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 
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owned and used by more lawyers and 


judges than any other single legal publication. 


THE CORPUS JURIS SYSTEM is 


cited and quoted more frequently by our 
highest courts than any other legal work. 


THE CORPUS JURIS SYSTEM can 
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and on exceptionally liberal terms. 
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THE LIFETIME EDITION 


of the Greatest Legal Treatise Ever Written 


WIGMORE ON EVIDENCE 


Completely Rewritten, 


Expanded, and Brought to Date by 


JOHN H. WIGMORE 


With This Edition You Have Your 
‘Lifetime’ Library of Evidence 


Into the Lifetime Edition has gone the full experience of 
Dean Wigmore’s long and distinguished career. For thirty- 
six years courts and lawyers have depended upon this great 
work. It is supreme in its field, complete in scope, clear in 
arrangement, lucid in presenting a vast subject. Nowhere 
else can be found Wigmore’s complete treatment of the 
statutes of Evidence. Nowhere else can ALL you need to 
know be found so easily and quickly. 


Since 1904 — It Has Created Law 
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NEW FEDERAL PROCEDURE AND THE COURTS 


BY ALEXANDER HOLTZOFF 
Special Assistant to the Attorney General 


Containing an explanatory text on the 


FEDERAL RULES OF CIVIL PROCEDURE 


with reference, rule by rule, to 


EVERY DECISION ON EACH RULE, 1938-1939 


This book will serve as an index to the Department of Justice Bulletins 
reporting the decisions on the new rules. 


The book supplements the two 
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PROCEEDINGS OF THE 
CLEVELAND INSTITUTE, and 
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WASHINGTON AND NEW 
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and brings those indispensable vol- 
umes down to date. 


ce $00 
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patents, under our democratic system. Patent pools, 
suppression of patents, invention’s “displacement 
of labor,” the throttling of research, protection for 


“the little man”—are among the many timely ques- 
tions treated. “Required reading” for every lawyer 


who works with business men. 


WHAT THE PRESS SAYS 


“One document the Anti- 
Monopoly Committee didn’t 
print.”—Harlan Miller, Wasb- 
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“Of particular, timely interest 
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. sound, clear reasoning 
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lating and thought provoking 
—Modern Plastics. 
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contains important suggestions 
for reforms in patent system.” 
—The Glass Packer. 
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for FREE EXAMINATION before purchase (you agree 


to remit price plus delivery 


charges, or return book, 
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NEGLIGENCE 
COMPENSATION 


Two volumes 


CASES per vem 
Only $7.50 ANNOTATED 


per volume 


(Vols. 1-5, New Series) 


LAW-— The law of automobiles, torts, personal injuries 
and workmen’s compensation kept conveniently up to 
date; late trends and developments discussed, analyzed, 


illustrated. 


FACTS— In negligence and compensation cases, fact 
precedents control. N.C. C. A. gives you ail the per- 
tinent facts; leads you to them by the simplest, most 
direct route—that fact-finding masterpiece, the Common- 
Sense Index (over 2000 fact and law titles for the first 


five volumes alone). 


FORMS -— A library of them. Pleadings as actually used 
in the cases reproduced. Instructions by the thousands 
those actually given in the trial of cases or approved 
as correct by reviewing courts. 
Write for prices and terms. 


Descriptive literature sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 











mn Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
1920, at the Post Office at Chicego, Ill., umder the Act of Aug. 34, 1912. 
Year, $8: To Members, $1.50; To Students in Law Schools, $1.50 
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Yesterdays Pupil 


This was Poor Richard’s quaint way of 














paraphrasing the old admonition that “experience is 
the best teacher.”’ 


That’s one reason for the universal endorse- 
ment of life insurance. Every claim 
paid is an impressive lesson evidencing 


its value. 


Every community has its quota of those who 
are living comfortably on the proceeds 
of the life insurance of thoughtful 


family breadwinners. 


the rudential 


Insurance ¥ Company of America 


Home Office, NEWARK, N. J. 
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Announcing 
THE LIFETIME EDITION 


of the Greatest Legal Treatise Ever Written 


“| 











WIGMORE ON EVIDENCE 














Completely Rewritten, 
Expanded, and Brought to Date by 


JOHN H. WIGMORE 


With This Edition You Have Your 
‘Lifetime’ Library of Evidence 


Into the Lifetime Edition has gone the full experience of 
Dean Wigmore’s long and distinguished career. For thirty- 
six years courts and lawyers have depended upon this great 
work. It is supreme in its field, complete in scope, clear in 
arrangement, lucid in presenting a vast subject. Nowhere 
else can be found Wigmore’s complete treatment of the 
statutes of Evidence. Nowhere else can ALL you need to 
know be found so easily and quickly. 


Since 1904 — It Has Created Law 
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| IN 10 VOLUMES. PRE-PUBLICATION PRICE 
| $90.00. AFTER PUBLICATION $100.00. 
| TO BE KEPT PERMANENTLY TO DATE 















| BY POCKET PART SERVICE. 
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Ne (rite for further information and terms) J 
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NEW FEDERAL PROCEDURE AND THE COURTS 


BY ALEXANDER HOLTZOFF 
Special Assistant to the Attorney General 



















Containing an explanatory text on the 


FEDERAL RULES OF CIVIL PROCEDURE 


with reference, rule by rule, to | 


EVERY DECISION ON EACH RULE, 1938-1939 


This book will serve as an index to the Department of Justice Bulletins 
reporting the decisions on the new rules. 


The book supplements the two 
volumes: 


PROCEEDINGS OF THE 
CLEVELAND INSTITUTE, and 
PROCEEDINGS OF THE 
WASHINGTON AND NEW 
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~= $900 
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Price for the three volumes, postage | 
paid, $5.00; for the new volume and 
either of the other two, $3.00. 
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Comprehensive Fiduciary 


Service in Chicago 


first to be chartered under the General Trust 


he State of Illinois—has been continuously active 


10n since 1887. Fifty three years of experience 


activity in this area qualifies us to give you 


yperation on both corporate and personal trust 





CHICAGO TITLE & TRUST COMPANY | 
69 West Washington Street 
Chicago 
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Fundamentals of Income Tax Tax Practice & Procedure Current Problems in Taxation 
Social Security Taxes Trials Trials Clinic Real Estate Corporate Practice Bankrupty 
& Reorganization Accounting Public Speaking Negligence 
46 hours of trated instruction in the latest techniques of legal practice . . . cover- 
n employed by specialists in each of the major fields of practice 
tt ypplicable in all jurisdictions ... avoiding academic discussions... | 
40 outstanding experts with years of specialized experience 
t t practicing lawyers . . . affording an opportunity to en- 
ha pI ep abreast recent developments in the law 
fortable air naitioned quarters. A single modest tuition 
é desired, and includes applicable forms and reference material 
There mmodations are available at as low as $9 weekly. Daily lunch 
rtunity for the deve pment of professional friendshir 
For Further Information address 
nstitution Chartered by the Board of Reaeak of the 
the State ot New York 
150 Broadway New York City 
Crime, Criminals, and Criminal Procedure—Some have parole, because that is what parole is.” (See re 
iwyers have succ¢ ssuring t elves that the view of La Roe’s Parole with Honor.) 
lution of simple: Be tough on So much for the prisoner at the end of his prison 
e crit uld suggest career. Going further back, Federal Judge Grimson 
y othe his issue, of North Dakota, in Guilty!! Then What?, asks read 
W. | 9 f all pris ers of the JouRNAL to consider the possibility of a mor 
( le return to live intelligent handling of young persons on trial for th 
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ly al od parole There is much to be said pro and con in a study of 
stem ke be let out Criminal Appeals. Should we have them at all? If 
fely, ( : ng as itis wise so, of what kind? The National Conference of Judicial 
elease . he is fit Councils has sponsored a book on the subject, giving 
ele ( fter that re all sides (See Orfield’s Criminal Appeals in America 
to set to prison reviewed in this issue of the JouRNAL. ) 
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C7 i “PROFITS TO 
YOU — Using Cor 

poration Service Com 
pany for organizing 


Corporations in Dela 
ware.” 
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OU can profit by acom- yours for the asking. Tear 2 “Digest of Delaware 


plete knowledge of the out this ad — checking the Corporation Law 


“Stock without Paz 
; 3 ; sag de Value Under Dela 
porations under the Delaware to Corporation Service Com- ware Corporation Law 


advantages of organizing cor- booklets you desire, and mail 





Law, and the efficient services pany, Delaware Trust Build- “Forms for Organ- 
offered by Corporation Service ing, Wilmington, Dela- comings Delaware Cos 
Company. ware. The booklets 

The four valuable descrip- will be sent to you 











tive booklets shown above are by return mail. 
CHECK BOOKLETS DESIRED 


Corporation Service Company NO OBLIGATION 


Delaware Trust Building Wilmington, Delaware 


Ln nn ee | 














Prompt Service IN every city and county seat through. 


on Court Bonds out the United States, there is a 
Fe h U.S. F. & G. agent—equipped with the 
ee necessary powers to give you immedi- 

ate service on fiduciary bonds and on 

bonds required to guarantee compli- 


ance with decrees of the court. You are 


invited to make full use of this service. 


4 
Originators of the Slogan: WwW. Q Q G. 
a ITY & UARANTY 
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msuit your Agent E 
; UNITED STATES FIDEI , COMPANY 
rorker as ™ would your 


Doctor or Lawyer 
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THE LA 
ON REAL PR 


ST WORD 
OPERTY LAW 


The Treatise of a MaAler. 


HOMPSON on REAL PROPERTY 


PERMANENT 


EDITION | 


sy GEORGE W. THOMPSON 


Author of 


| Thousands of 

have been decided 
lication of the firs 
damental principles 


en new applications 


new 


cases 
since the 
t edition. 
have been 


especially 


they have been affected by re- 


ht federal and state legislation. 


wyers have felt a nee 
P into a demand, for 


n. 


‘o this end, George W. 


d, mount- 


a new edi- 


Thomp- 


has devoted years of earnest 


yt. He has conside 


red every 


w question that has arisen in the 


t 15 years. He has s 


ought the 


nsel of leading property law- 


s all 


at new material shou 


over the 


s work. He has pro 


country 


as to 
ld go into 


bed every 


rce to insure the completeness 


i thoroughness of the 
Ke it the outstanding 
the subject. 


work and 


authority 


B. S., L. L. B. (MICHIGAN) 


Abstracts,” 


COMPLETE LIBRARY OF REAL 


ion of Titles,’ “ 


In this new edition the author 


has followed the original plan of 


treatment but has enlarged prac- 


tically every section, included 
many new sections and has added 


new material on: 

@ Oil and gas grants, leases and 
options. 

@ Miscellaneous statutory liens. 


@ Zoning ordinances and restric- 
tions on the use of property. 


Moratorium statutes and fore- 
closure questions as affecting 
third parties. 


New problems relating to ease- 
ments. 

New developments in the law of 
perpetuities. 

Community property. 

Dedication of lands for public 
use. 


Flowage rights. 


“Construction of Wills, 


“Real Property.” 


PROPERTY LAW 


A host of other newer questions 
resulting from more recent appli- 
cation of old principles are all 
treated fully and thoroughly. The 
text has been revised completely 
and expanded so that the scope of 
the new work has been increased 
by more than a third. 

Use has been made of the Re- 
statement of the Law to the end 
that the courts and lawyers of the 
various states may be apprised of 
any local variations or conform- 


ing decisions. 


COMPLETE SET—12 VOLUMES 


with special pockets for future sup- 
plementation. Bound in 


Maroon 5 
Fabrikoid oe ] ? Bee Delivered 


with special allowances for the old 
edition. See your bookseller or write 


E BOBBS-MERRILL COMPANY 


PUBLISHERS « INDIANAPOLIS 





A Stupendous Undertaking 


A great staff of skilled law writers have labored for better than 


forty years to bring into existence the Corpus Juris System—a 


statement of all the law and an index to all of the cases. 


Their combined toil is the equivalent of sixteen hundred years of 


concentrated intellectual effort on the part of one man. Think of 


it—three million, two hundred hours of editorial work alone, to 


say nothing of the small army of stenographers, verifiers, proof- 


readers, printers, binders, clerks and executives whose labors 


have made possible the commercial production of this work. 


The proof of the value and necessity for so enormous an expendi- 
ture of time, labor and money lies in the fact that the legal pro- 
fession has bought more sets of this great System than of any 
other law book of any character whatsoever, irrespective of size 


or cost. 


The product of this great human effort, requiring an expenditure 
of more than $25,000,000 is now available to you at the cost of 


only a few cents a day. 


For full particulars write 


THE AMERICAN LAW BOOK CO. 


Brooklyn 272 Flatbush Ave. Extension New York 
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tf a century, attorneys have been 
turning to F&D for bonds in connection with 
the administration of estates...bonds in 
cases of replevin, attachment, garnishment 


...and bonds required in other court 


Og a yy 4 ‘ . r- : 
e- Sunive CIMNWY actions. § 9500 experienced agents and 44 


underwriting offices make it convenient 


| | 1) E L] TY for attorneys and their clients to obtain 
prompt service. 
and 


‘OMPANY OF MARYLAND 
BALTIMORE BURGLARY ANI *LASS 





Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois 
tered as second class matter Aug. 25, 1920, at the Post Office at Chicago, Ill., under the Act of Aug. 24, 1912. 


Price: Per Copy, 25c; Per Year, $8; To Members, $1.59; To Students in Law Schools, $1.50 
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NEW FEDERAL PROCEDURE AND THE COURTS 


EVERY DECISION ON EACH RULE, 1938-1939 


This book will serve as an index to the Department of Justice Bulletins 
reporting the decisions on the new rules. 
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Containing an explanatory text on the 
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BY ALEXANDER HOLTZOFF | 
Special Assistant to the Attorney General 


with reference, rule by rule, to 


The book supplements the two 
volumes: 





PROCEEDINGS OF THE 
CLEVELAND INSTITUTE, and 
PROCEEDINGS OF THE 
a WASHINGTON AND NEW 
 Rocepoe | YORK INSTITUTES, 


umes down to date. 


PRICE ¢ 00 


Price for the three volumes, postage 
paid, $5.00; for the new volume and | 
either of the other two, $3.00. | 
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Both are cases for 


INSURANCE. 


A merchant cannot feel safe about his win- 
dow display less he has adequate plate 
glass insur Having it, however—and 
having it with a reliable ompany— he is 
assured of q replacement service following 
breakage, wit t cost or trouble 

A property owner is just as ne lful of pro- 
tection, t perhaps of a different type. 
For an acc t on his premises may mean 
injury or damage, then a claim,then judgment, 


ASSOCIATION JOURNAL 

















then loss. Adequate insurance prevents loss 


to the insured, because it has already as- 


sumed his risk. 
tv 


Every loss that is not insured proves the 
need for supervised selection of coverages. 
This is available through a competent local 
agent thoroughly schooled in insurance and 
familiar with your special needs. Representa- 
tives of American Surety and New York 
Casualty Companies—conveniently near you 


—fit this requirement. 


PREVENT—DO NOT LAMENT LOSS! 






HOME OFFICES: 100 Broadway, New York. PH. 
Both Companies write fidelity. forgery and surety bonds and casualty | i i 
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Notes of Late Decisions of Supreme Court ments was within the power of the Commission 
(May 20) whether or not individual shippers made complaint. 
Sontag Chain Stores Company v. National Nut 


15 
2/) Company, No. 671—That one who used a machine cov 
ered by an original patent, but not covered by a reissue, 
Monday Su Court of the was nevertheless properly made a party defendant in 
State ! n eleven decisions. The re litigation charging an infringement under the reissue. 
se di e deferred until the next Cantwell v. Connecticut, No. 632—That a Connec 
everal of them are of con ticut statute which prohibited solicitation for religious, 
e il I ses | as follows: charitable, or philanthropic causes without approval 
rd ( N 752—That the by the Secretary of Public Welfare “as construed and 
f a bankrupt to retain possession of his applied,” deprived the defendants of liberty without 
| posty ure of the mortgage upon due process of law and was an interference with relig 
g habilitation, is ious liberty. 
edure laid Dampskibsselskabet Dannebrog v. Signal Oil and 
e Fi Gas Co., No. 662—That a maritime lien existed on ac 
Y Bray Original—] statutor count of the sale of fuel oil furnished for the operation 
ige court necessary in a case where of vessels. 
nction wa the ground that the opera Anderson v. Helvering, No. 682—That purchasers 
the statute p1 1 an unconstituti nal result and owners of properties are taxable upon the gross 
here the statut not challenged as un- proceeds derived from its oil production, notwithstand 
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by the P1 ng tl t n certain pany. 
( pro V. C. & St. L. Ry. Co. v. Browning, No. 789 
\ judgment of the Supreme Court of Tennessee which 
Rf | | n, No. 588 — sustained an assessment of a railroad company’s prop 
tior ntrove1 existed erty under the state’s ad valorem tax law, was affirmed 
g l rstate commerce conducted Sunshine Anthracite Coal Company vw. Adkins, No 
| cent of | 804——The Bituminous Coal act of 1937 was sustained 
| busines ti against an attack based on constitutional grounds. It 
( was held that the 1937 act was free from the defects 
] 724 the Interstate Con of the predecessor act of 1935, and was valid and en 
( truckload s Ip forceable 
Members of th merican Bar Association: 
We print below a membership application form for your convenience, in the event that you 
e a friend or associate whom you wish to propose for membership. 
By special arrangement, applicants applying for membership during the remainder of the cur 


June 30th, who accompany their applications with a full year’s dues 
licant has been admitted to the bar less than five years), will be cred- 
lues to June 30, 1941 but will receive the perquisites of membership 
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nscal year en 
$8.00, or $4.00 if 
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| YROTECTION works two ways. First it is against something: 
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To meet this situation we have prepared a complimentary 32 page brochu 
which can be read in a very few minutes. The information contained in it w 


serve you well whenever you have occasion to consult this work. 
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Gin Unrivalled Safeguard 


Long-established law recognizes that a man is 
responsible for the care of his wife and children while 
he lives. The thoughtful family provider looks to their 
security even beyond his own life time. 
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Real Prope rty Law. 12 large volumes. $120.00 delivered. 


2) FEDERAL CODE ANNOTATED o«% The ( omplete. Accurate and Best Indexed 


Vork on Federal Statutory Law. 16 large volumes. $160.00 delivered. 


E} FEDERAL PROCEDURAL FORMS .... by Alexander Holtzoff, special 
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Department of Justice. A Complement to F.C.A.: A Complete Compilation of 
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Detailed information about any of these publications will he sent upon request. 
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NEGLIGENCE 
COM PENSATION Two volumes 
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per volume 
(Vols. 1-5, New Series) 


LAW-— The law of automobiles, torts, personal injuries 
and workmen’s compensation kept conveniently up to 
date; late trends and developments discussed, analyzed, 


illustrated. 


FACTS— In negligence and compensation cases, fact 
precedents control. N.C. C. A. gives you all/ the per- 
tinent facts; leads you to them by the simplest, most 
direct route—that fact-finding masterpiece, the Common- 
Sense Index (over 2000 fact and law titles for the first 


five volumes alone). 


FORMS— A library of them. Pleadings as actually used 
in the cases reproduced. Instructions by the thousands 
those actually given in the trial of cases or approved 

as correct by reviewing courts. 


Write for prices and terms. 


Descriptive literature sent on request. 


CALLAGHAN & COMPANY 


401 East Ohio Street Chicago, Illinois 








Published Monthly by American Bar Association at 1140 North Dearborn Street, Chicago, Illinois. 
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CORPORATION LAWYERS... 


Your Most Valuable Reference! 


MARVEL on 
DELAWARE CORPORATIONS & RECEIVERSHIPS ‘s: 


The Standard Authority ER 


COMPLETE-ANNOTATED-EASY TO USE QAyaeee 


Contain text of law fully annotated with all American 


decisions pertaining to it. 

@ Statutory and case law on Receiverships of Delaware 
Corporations. 

@ Approved forms for organizing Delaware Corporations. 


Note: Cumulative supplements digesting new 
decisions, also amendments of the statutes, issued 
periodically and furnished free to all purchasers, 
so arranged to become integral part of book. 


Corporation Service Company 


Delaware Trust Building Wilmington, Delaware 


CORPORATION SERVICE CO. 


Delaware Trust Bidg. Wilmington, Dei. 
Send Prepaid one copy of 


“Marvel on Delaware Corporations and Receiverships” 
(6th Ed.) with bill for $5.00 covering its cost. 
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UNITED STATES FIDELITY & GUARANTY COMPANY 
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Zoning ordinances and restric- 
tions on the use of property 
Moratorium statutes and fore- 
closure questions as affecting 
third parties. 
New problems relating to ease- 
ments. 
@ New developments in the law of 
perpetuities. 
® Community property. 
®@ Dedication of lands for public 
use, 


@ Flowage rights. 
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A host of other newer questions 
resulting from more recent appli- 
cation of old principles are all 
treated fully and thoroughly. The 
text has been revised completely 
and expanded so that the scope of 
the new work has been increased 
by more than a third. 

Use has been made of the Re- 
statement of the Law to the end 
that the courts and lawyers of the 
various states may be apprised of 
any local variations or conform- 


ing decisions. 
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C.J.S.RESTS ITS CASE 





Corpus Juris Secundum rests its case on the words of the 
Hon. Merrill E. Otis, Judge, U. S. District Court, who 
said in the case of U.S. vs. Clark, 29 Fed. Supp., P. 139: 


‘It is said in 6 Corpus Juris Secundum, Arrest, sec. 
6 p. 599) that an officer may acquire the know/l- 
edge that will justify an arrest without a warrant 
‘from information imparted to him by reliable and 


credible third persons. Of the several federal cases 


cited in THAT MOST ADMIRABLE AND EX- 
TRAORDINARILY ACCURATE ENCYCLO. 


PEDIA to support the rule announced (cases de- 
cided as late as 1939 cited)... . etc.” 


Every lawyer needs Corpus Juris Secundum for an “EXTRA- 
ORDINARILY ACCURATE” analysis of all the law 
supported by all the cases right down to date. 
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